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spending proposals. That is why the 
budget calls for a massive tax hike. In 
fact, this budget calls for the largest 
tax increase in history, including a new 
energy tax that will be charged to 
every single American who turns on a 
light switch, drives a car, or buys gro-
ceries. Unless you are living in a cave, 
this new energy tax will hit you like a 
hammer. 

During the campaign, the President 
said his plan for an energy tax will 
‘‘cause utility rates to skyrocket.’’ He 
was right. The new energy tax will cost 
every American household. I can’t 
imagine how increasing the average 
American’s annual tax bill will lift us 
out of the worst recession in decades. 

There is more. A new tax related to 
charitable giving would punish the 
very organizations Americans depend 
on more and more during times of dis-
tress. One study suggests that the 
President’s new tax on charitable giv-
ing could cost U.S. charities and edu-
cational institutions up to $9 billion a 
year—money that will presumably be 
redirected to the 250,000 new Govern-
ment workers the budget is expected to 
create. There is no question that this 
budget taxes too much. 

Remarkably, the largest tax increase 
in history and a new energy tax still 
aren’t enough to pay for all the pro-
grams this budget creates. To pay for 
everything else, we will have to bor-
row—borrow a lot. This budget calls for 
the highest level of borrowing ever. 

Now, if there is one thing Americans 
have learned the hard way over the 
past several months, it is that spending 
more than you can afford has serious, 
sometimes tragic, consequences. Yet 
Government doesn’t seem ready to face 
that reality—not when it is spending 
other people’s money and not when it 
is borrowing from others to fund its 
policy dreams. 

It is not fair to load future genera-
tions with trillions and trillions of dol-
lars in debt at a moment when the 
economy is contracting, millions are 
losing jobs, and millions more are wor-
ried about losing homes. It is time the 
Government realized that it is a stew-
ard of the people’s money, not the 
other way around, and that it has a re-
sponsibility not only to use tax dollars 
wisely but to make sure the institu-
tions of Government are sustainable 
for generations to come. 

I don’t know anybody who would bor-
row money from people thousands of 
miles away for things they don’t even 
need. Yet this is precisely what our 
Government is doing every single day 
by asking countries such as Saudi Ara-
bia, Japan, and China to finance a co-
lossal budget in the midst of an eco-
nomic crisis. 

The administration has said it in-
tends to be bold, and I have no doubt 
this budget reflects their honest at-
tempt to implement what they believe 
to be the best prescription for success. 
We appreciate that effort. We simply 
see it differently. A $3.6 trillion budget 
that spends too much, taxes too much, 

and borrows too much in a time of eco-
nomic hardship may be bold, but the 
question is, Is it wise? Most of the peo-
ple who have taken the time to study 
this budget have concluded it is not 
wise. Republicans will spend the next 
few weeks explaining why to the Amer-
ican people. 

Americans want serious reforms. But 
in the midst of a deepening recession, 
they are looking at all this spending, 
taxing, and borrowing, and they are 
wondering whether, for the first time 
in our Nation’s history, we are actually 
giving up on the notion that if we work 
hard, our children will live better lives 
and have greater opportunities than 
ourselves. 

Americans are looking at this spend-
ing, taxing, and borrowing, and they 
are wondering whether we are revers-
ing the order—whether we are begin-
ning to say with our actions that we 
want everything now—and putting off 
the hard choices, once again, for future 
generations to make. That would be a 
most important question in this up-
coming budget debate. 

It is important, once again, to sum 
up the core problem with the budget we 
will be voting on in a few weeks: It 
spends too much, taxes too much, and 
it borrows too much. 

f 

POLITICAL EXPRESSION WITHOUT 
FEAR 

Mr. MCCONNELL. Mr. President, I 
wish to address the so-called card 
check legislation which was introduced 
in both the House and Senate yester-
day. 

As Americans, we expect to be able 
to vote on everything from high school 
class president to President of the 
United States in private. Workers ex-
pect the same right in union elections. 
This legislation goes against that fun-
damental right of political expression 
without fear of coercion. 

We have had the secret ballot in this 
country for 100 years—130 years, at 
least—and it was common even before 
then. We have said to other countries 
around the world: If you want to have 
a democracy, you have to have a secret 
ballot. And yet this measure, to put it 
simply, would be better called the 
‘‘Employee No Choice Act.’’ It is to-
tally undemocratic. To approve it 
would be to subvert the right to bar-
gain freely over working terms and 
conditions. It would strip members of a 
newly organized union of their right to 
accept or reject a contract. 

In addition, this bill ushers in a new 
scheme of penalties which are 
antiworker and which apply only to 
employers and not to unions. Even 
though Americans have regarded secret 
ballot elections as a fundamental 
right—as I indicated earlier, for more 
than a century—some Democrats seem 
determined to strip that right away 
from American workers. 

If this were not bad enough, a study 
released last week by economist Dr. 
Anne Layne-Farrar showed that if en-

acted, card check legislation could cost 
600,000 American jobs—600,000 Amer-
ican jobs potentially lost. At a time 
when all of us are looking to stimulate 
the economy and put Americans back 
to work, we are threatening to under-
mine those efforts with this job-killing 
bill. 

Republicans will oppose any legisla-
tion which attempts to undermine job 
creation, and we will oppose the effort 
to take away a worker’s right to a se-
cret ballot. 

Mr. President, I yield the floor. 
f 

EXECUTIVE SESSION 

NOMINATION OF DAVID W. OGDEN 
TO BE DEPUTY ATTORNEY GEN-
ERAL 

The PRESIDING OFFICER (Mr. 
CASEY). Under the previous order, the 
Senate will proceed to executive ses-
sion to consider the following nomina-
tion, which the clerk will report. 

The assistant legislative clerk read 
the nomination of David W. Ogden, of 
Virginia, to be Deputy Attorney Gen-
eral. 

The PRESIDING OFFICER. Under 
the previous order, the time until 4:30 
p.m. will be equally divided and con-
trolled between the leaders or their 
designees. 

The Senator from Vermont. 
Mr. LEAHY. Mr. President, I am 

opening this debate in my capacity not 
only as a Senator from Vermont but as 
chairman of the Judiciary Committee. 

We are here today to consider Presi-
dent Obama’s nomination of David 
Ogden to be Deputy Attorney General, 
the number two position at the Depart-
ment of Justice. This is a picture, inci-
dentally, of David Ogden. I had hoped 
we could vote on this nomination 
soon—although apparently, because of 
objections on the other side, we will 
not be able to vote until tomorrow. 
This is unfortunate. Every day we 
delay the appointment of the Deputy 
Attorney General is a day we are not 
enhancing the security of the United 
States. 

In this case, we have a nominee who 
I had hoped to have confirmed weeks 
ago. Mr. Ogden is a highly qualified 
nominee who has chosen to leave a 
very successful career in private prac-
tice—one I might say parenthetically 
pays considerably more than the De-
partment of Justice does—to return to 
the Department, where he served with 
great distinction. His path in many 
ways reflects that of the Attorney Gen-
eral, Eric Holder, who, of course, also 
was a highly successful and respected 
partner in one of the major law firms 
in Washington. And he left to become 
Attorney General of the United States 
at the request of President Obama to 
serve his Nation. Mr. Ogden is doing 
the same thing. 

Interestingly enough, once Mr. 
Ogden’s nomination was announced, 
the letters of support started to come 
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in from leading law enforcement orga-
nizations across the country. Let me 
put a few of these up on this chart. As 
you can see, Mr. Ogden’s nomination 
received support from leading law en-
forcement organizations; children’s ad-
vocates; civil rights organizations; and 
former Government officials from both 
Republican and Democratic adminis-
trations. 

Indeed, Larry Thompson, the former 
Deputy Attorney General under Presi-
dent George W. Bush, a highly re-
spected former public official, has en-
dorsed David Ogden to be Deputy At-
torney General. 

The Boys and Girls Clubs of America, 
an organization I have spent a lot of 
time with and one I highly respect. 
This organization provides alternative 
programs and a great mentoring sys-
tem for children in many cities to keep 
them out of trouble. And this fine orga-
nization has endorsed David Ogden. 

A dozen retired military officers who 
serve as Judge Advocates General have 
endorsed Mr. Ogden’s nomination. 

The Fraternal Order of Police and 
the Federal Law Enforcement Officers 
Association, two major law enforce-
ment organizations, have endorsed 
him. 

The Major Cities Chiefs Association 
have endorsed him. 

The National Center for Missing and 
Exploited Children, another organiza-
tion I have worked a great deal with, 
and one that has done such wonderful 
things to help in the case of missing 
and exploited children, has also en-
dorsed him. 

The National Association of Police 
Organizations has endorsed David 
Ogden. 

The National District Attorneys As-
sociation has endorsed him, which I 
was particularly pleased to see. I once 
served as vice president of the National 
District Attorneys Association. As an 
aside, I should note that I gave up the 
honor and glory of becoming president 
of the National District Attorneys As-
sociation for the anonymity of the Sen-
ate. 

The National Narcotics Officers’ As-
sociations’ Coalition has endorsed 
David Ogden. 

The National Sheriffs’ Association 
has endorsed David Ogden. 

The Police Executive Research 
Forum has endorsed David Ogden. 

The National Center for Victims of 
Crime has endorsed David Ogden. 

Why have they endorsed him? Be-
cause he is an immensely qualified 
nominee, and he has the obvious prior-
ities that we want in a Deputy Attor-
ney General. His priorities will be the 
safety and security of the American 
people and to reinvigorate the tradi-
tional work of the Justice Department 
in protecting the rights of all Ameri-
cans. That is why he will be a critical 
asset to the Attorney General. He will 
help us remember it is the Deputy At-
torney General of the United States, 
and it is the Department of Justice for 
all Americans. 

With all of these endorsements, in-
cluding all of the major law enforce-
ment groups endorsing him, and all the 
endorsements from both Republicans 
and Democrats, what is astonishing for 
all these law enforcement organiza-
tions wanting him there is that Repub-
licans threatened to filibuster this 
nomination. They refused to agree to 
this debate and a vote on the nomina-
tion, and they required the majority 
leader to file a cloture motion, which 
he did on Monday. For more than a 
week we were told that Republicans 
would not agree to a debate and vote 
and would insist on filibustering this 
nomination. 

It is amazing. I don’t know if Repub-
licans are aware of what is going on in 
this country—the rising crime rates 
which began rising in the last year or 
so and the critical nature working fam-
ilies are facing. And yet they want to 
filibuster a nominee, one of the best I 
have seen for this position in my 35 
years in the Senate. 

I noted that development and the 
threat of a filibuster at a Judiciary 
Committee business meeting last 
Thursday, after a week of fruitless ef-
forts to try to move this nomination 
forward by agreement and obviate the 
need for a filibuster. I noted my dis-
appointment that, despite the bipar-
tisan majority vote in favor of the 
nomination by Republicans and Demo-
crats on the committee, despite the 
support from law enforcement groups, 
despite the support from children’s ad-
vocates, and despite the support from 
former Government officials for Repub-
lican and Democratic administrations, 
we have been stalled in our ability to 
move forward to consider this nomina-
tion. And, of course, the Justice De-
partment, which is there to represent 
all Americans—Republicans and Demo-
crats, Independents, and everybody—is 
left without a deputy for another week. 

Quite frankly, I found the news of an 
imminent Republican filibuster incom-
prehensible. I could not think of any 
precedent for this during my 35 years 
in the Senate. A bipartisan majority— 
14 to 5—voted to report this nomina-
tion from the Judiciary Committee to 
the Senate. The ranking Republican 
member of the committee, Senator 
SPECTER, voted to support this nomina-
tion. The assistant Senate Republican 
leader, Senator KYL, and the senior 
Senator from South Carolina, Mr. 
GRAHAM, voted in favor of Mr. Ogden. 
And yet, in spite of this bipartisan sup-
port, someone or a group of Senators 
on the Republican side of the aisle were 
intent on filibustering this nominee to 
stop us from having a Deputy Attorney 
General who might actually be there to 
help fight crime in America. 

Why there was this attempt of fili-
bustering President Obama’s nomina-
tion for Deputy Attorney General of 
the United States, and depriving law 
enforcement in this country of his sup-
port, I cannot not understand. 

Two weeks ago, we debated and voted 
on the nomination in the Judiciary 

Committee. Those who opposed the 
nomination had the opportunity to ex-
plain their negative vote. I urge all 
Senators to reject these false and scur-
rilous attacks that have been made 
against Mr. Ogden. I also held out hope 
that they would reject applying an ob-
vious double standard when it comes to 
President Obama’s nominees. Remem-
ber, these are the same people who 
voted unanimously for one of the worst 
attorneys general in this Nation’s his-
tory, former Attorney General 
Gonzales. 

I am glad some semblance of common 
sense has finally prevailed on the Re-
publican side of the aisle. I guess some-
body looked at the facts and said: 
‘‘This makes absolutely no sense what-
soever, and there is no way of justi-
fying this to Americans, other than to 
the most partisan of Americans,’’ and 
they reversed their position. They now 
say they will not filibuster this nomi-
nation. 

It was disturbing to see the Presi-
dent’s nomination of Mr. Ogden to this 
critical national security post being 
held up this long by Senate Repub-
licans apparently on some kind of a 
partisan whim. 

I voted for all four of the nominees 
that the Senate confirmed and Presi-
dent Bush nominated to serve as the 
Deputy Attorney General during the 
course of his Presidency. In fact, each 
of the four was confirmed by voice 
vote. Not a single Democratic Senator 
voted against them and some may not 
have been the people we would have 
chosen had it been a Democratic Presi-
dent. But we respected the fact the 
American people elected a Republican 
President and he deserved a certain 
amount of leeway in picking his nomi-
nees. 

Of course, we heard the same preach-
ing from the Republican side. Suddenly 
their position has now changed since 
the American people, by a landslide, 
elected a Democratic President. What 
Republicans are essentially saying is 
President Obama does not get the same 
kind of credit that President Bush did. 
That amounts to a double standard, es-
pecially after every Republican Sen-
ator supported each of President 
Bush’s nominees, as they did the nomi-
nation of Alberto Gonzales. 

Today, however, there will be no 
more secret and anonymous Repub-
lican holds. Any effort to oppose the 
President’s nominees—executive or ju-
dicial—will have to withstand public 
scrutiny. There can be no more anony-
mous holds. We can turn at last to con-
sideration of President Obama’s nomi-
nation of David Ogden to be Deputy At-
torney General, the No. 2 position at 
the Department. 

Let me tell you a little bit about 
David Ogden. As a former high-ranking 
official at both the Defense Depart-
ment and the Justice Department, he 
is the kind of serious lawyer and expe-
rienced Government servant who un-
derstands the special role the Depart-
ment of Justice must fulfill in our de-
mocracy. It is no surprise that his 

VerDate Nov 24 2008 00:08 Mar 12, 2009 Jkt 079060 PO 00000 Frm 00006 Fmt 0624 Sfmt 0634 E:\CR\FM\G11MR6.010 S11MRPT1rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 S

E
N

A
T

E



CONGRESSIONAL RECORD — SENATE S2997 March 11, 2009 
nomination has received strong sup-
port from leading law enforcement or-
ganizations, children’s advocates, civil 
rights organizations, and former Gov-
ernment officials from Republican and 
Democratic administrations. 

The confirmation of Mr. Ogden to 
this critical national security post 
should not be further delayed. The Dep-
uty Attorney General is too important 
a position to be made into a partisan 
talking point for special interest poli-
tics. 

Now, I understand some people want 
to do fundraising as they talk about 
their ability to block nominations of 
President Obama. I wonder if they 
know how critical the situation is in 
this country. This is not the time for 
partisan political games. This is a time 
where all of us have a stake in the 
country getting back on track and we 
ought to be working to do that. Stop 
the partisan games. The Deputy Attor-
ney General is needed to manage the 
Justice Department with its many di-
visions, sections, and offices and tens 
of thousands of employees. As Deputy 
Attorney General, Mr. Ogden would be 
responsible for the day-to-day manage-
ment of the Justice Department, in-
cluding the Department’s critical role 
of keeping our Nation safe from the 
threat of terrorism. 

I want to thank Mark Filip, the most 
recent Deputy Attorney General and a 
Republican. Judge Filip came from 
Chicago last year motivated by public 
service. He had a lifetime appointment 
as a Federal judge where he served 
with distinction as a conservative Re-
publican. He gave up his lifetime ap-
pointment after the scandals of the 
Gonzalez Justice Department, where 
not only did the Attorney General re-
sign but virtually everybody at the top 
echelon of the Department of Justice 
resigned because of the outrageous 
scandals at that time. I urged his fast 
and complete confirmation and he was 
confirmed just over one year ago, 
unanimously, by voice vote. 

Now, are Judge Filip and I different 
politically? Yes, of course we are. We 
differ in many areas. Yet, I saw a man 
dedicated to public service. He gave up 
his dream of a lifetime position on the 
Federal bench. He saw the scandals of 
the former Attorney General and all 
the people who had to be replaced by 
President Bush because of the scan-
dalous conduct, and he came in for the 
good of the country to help right it. I 
admire him for that. I was chairman of 
the committee that unanimously en-
dorsed his nomination. As chairman of 
the committee, I came to the floor of 
the Senate and urged his support. 

On February 4, after 11 months of 
dedicated and commendable service to 
us all he left the Justice Department. 
It is time, over a month later, that his 
replacement be confirmed by the Sen-
ate. 

The Senate’s quick consideration of 
Mr. Filip’s nomination was reflective 
of how Senate Democrats approached 
the confirmations of nominees for this 

critical position. President Bush’s first 
nominee to serve as Deputy Attorney 
General, Larry Thompson, received 
similar treatment. At the beginning of 
a new President’s term, it is common 
practice to expedite consideration of 
Cabinet and high level nominees. I re-
member that nomination very well. I 
was the ranking Democrat on the com-
mittee at that time. His hearing was 
just 2 weeks after his nomination. He 
was reported by the Judiciary Com-
mittee unanimously. Every Demo-
cratic Senator voted in favor of report-
ing his nomination. And he was con-
firmed that same day by voice vote by 
the Senate. No shenanigans. No par-
tisanship. No posturing for special in-
terests. 

His replacement was James Comey. 
He, like Mr. Ogden, was a veteran of 
the Department of Justice. The Demo-
cratic Senators in the Senate minority 
did not filibuster, obstruct or delay 
that nomination. We knew how impor-
tant it was. We cooperated in a hearing 
less than 2 weeks after he was nomi-
nated. He was reported from the com-
mittee unanimously in a 19–0 vote, and 
he was confirmed by the Senate in 
voice vote. 

Even when President Bush nomi-
nated a more contentious choice, a 
nominee with a partisan political back-
ground, Senate Democrats did not fili-
buster. Paul McNulty was confirmed to 
serve as the Deputy Attorney General 
in 2006 in a voice vote by the Senate. 
While there were concerns, there was 
no filibuster. As it turned out, Mr. 
McNulty resigned in the wake of the 
U.S. attorney firing scandal, along 
with Attorney General Gonzales and so 
many others in leadership positions at 
the Department of Justice. 

I voted for all four of the nominees 
that the Senate confirmed and Presi-
dent Bush appointed to serve as the 
Deputy Attorney General during the 
course of his presidency. In fact, each 
of the four was confirmed by voice 
vote. Not a single Democratic Senator 
voted against them. And, of course, 
every Republican Senator supported 
each of those nominees as they did the 
nomination of Alberto Gonzales and 
the other nominations of President 
Bush to high ranking positions at the 
Justice Department. 

I bring up this history to say let us 
stop playing partisan games. Mr. 
Ogden’s nomination to be Deputy At-
torney General, a major law enforce-
ment position, is supported by Repub-
licans and Democrats, at a time when 
we need the best in our law enforce-
ment in this country. 

The Justice Department is without a 
confirmed deputy at a time when we 
face great threats and challenges. In-
deed, one of the recommendations of 
the bipartisan 9/11 Commission was 
that after Presidential transitions, 
nominees for national security ap-
pointments, such as Mr. Ogden, be ac-
celerated. In particular, the 9/11 Com-
mission recommended: 

A president-elect should submit the nomi-
nations of the entire new national security 

team, through the level of undersecretary of 
cabinet departments, not later than January 
20. 

The commission also recommended 
that the Senate: 
should adopt special rules requiring hearings 
and votes to confirm or reject national secu-
rity nominees within 30 days of their submis-
sion. 

President Obama did his part when 
he designated Mr. Ogden to be the Dep-
uty Attorney General on January 5, 
more than 2 months ago. We now are at 
March 11. It is time for the Senate to 
act. Stop the partisan games, stop the 
holding up, stop the holds and the 
threats of filibusters and all the rest. 
The problems and threats confronting 
the country are too serious to continue 
to delay and to play partisan games, no 
matter which fundraising letter some-
body wants to send out. Forget the 
fundraising letters for a moment; let us 
deal with the needs of our Nation. 

Scurrilous attacks against Mr. Ogden 
have been launched by some on the ex-
treme right. David Ogden is a good law-
yer and a good man. He is a husband 
and a father. The chants that David 
Ogden is somehow a pedophile and a 
pornographer are not only false, they 
are so wrong. Senators know better 
than that. Forget the fundraising let-
ters, let us talk about a decent family 
man, an exceptional lawyer. Let us 
talk about somebody who answered 
every question at his confirmation 
hearing, not only about those he rep-
resented legally but about his personal 
views. 

I questioned Mr. Ogden at his hearing 
and he gave his commitment to vigor-
ously enforce Federal law, regardless of 
the positions he may have taken on be-
half of his clients in private practice. I 
asked him if he had the right experi-
ence to be Deputy Attorney General 
and he pointed out his extensive expe-
rience managing criminal matters at 
the Department and in private prac-
tice. I asked him to thoroughly review 
the practice of prosecutors inves-
tigating and filing law suits on the eve 
of elections, and he said he would. I 
asked him to work with me on a mort-
gage and financial fraud law, and he 
was agreeable. I asked about his experi-
ence in the type of national security 
matters that have become more than 
ever before central to the mission of 
the Justice Department, and he high-
lighted his extensive national security 
experience and lessons he learned as 
General Counsel for the Department of 
Defense. On all these matters he was 
candid and reassuring. 

That is why Mr. Ogden’s nomination 
has received dozens of letters of sup-
port, including strong endorsements 
from Republican and Democratic 
former public officials and high-rank-
ing veterans of the Justice Depart-
ment, from the National Center for 
Missing and Exploited Children, the 
Boys and Girls Clubs of America, and 
from nearly every major law enforce-
ment organization. 

As one who began his public career in 
law enforcement, I would not stand 
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here and endorse somebody for such a 
major law enforcement position if I did 
not feel it was a person who should do 
this. Larry Thompson, a former Deputy 
Attorney General himself, and some-
body I worked with on law enforcement 
matters when he was here as a Repub-
lican nominee, described Mr. Ogden as 

A brilliant and thoughtful lawyer who has 
the complete confidence and respect of ca-
reer attorneys at Main Justice. David will be 
a superb Deputy Attorney General. 

Chuck Canterbury, who is the na-
tional president of the Fraternal Order 
of Police, wrote that Mr. Ogden 

. . . possesses the leadership and experi-
ence the Justice Department will need to 
meet the challenges which lay before us. 

A dozen retired military officers who 
served as judge advocates general have 
endorsed Mr. Odgen’s nomination, call-
ing him 

. . . a person of wisdom, fairness, and in-
tegrity, a public servant vigilant to protect 
the national security of the United States, 
and a civilian official who values the per-
spective of uniformed lawyers in matters 
within their particular expertise. 

I know something about law enforce-
ment, not only from my past career 
but the 35 years I have served in this 
body, most of that time on the Senate 
Judiciary Committee dealing with law 
enforcement matters. I know that 
David Ogden is an immensely qualified 
nominee whose priorities would be the 
safety and security of the American 
people, but also to reinvigorate the tra-
ditional work of the Justice Depart-
ment in protecting the rights of Ameri-
cans—all Americans. We do not want 
to go back to the scandalous time of a 
former Attorney General, where the 
rights of only certain Americans were 
protected, and political and partisan 
decisions were made about whose 
rights would be protected. This is the 
Department of Justice. It is the Deputy 
Attorney General of the United States. 
It is not the Deputy Attorney General 
of the Republican Party or the Demo-
cratic Party, but the Deputy Attorney 
General for all of us. That is why he is 
going to be a critical asset to the At-
torney General. 

I urge all Senators to support him. 
Give the same kind of support to Mr. 
Ogden as Democrats did to Judge Filip 
when he came in to try to clean up the 
mess created by a former Attorney 
General. 

One of the joys of being chairman of 
the Senate Judiciary Committee are 
the people I get to serve with. Over the 
years, I have served with numerous 
Senators, including the father of one of 
our current Senators. For a lawyer, it 
is an intellectually exhilarating com-
mittee to serve on, but again because 
of some of the great people who serve 
here. 

The Senator from Delaware is the 
newest member of the committee be-
cause the former Senator from Dela-
ware—whom I served with for well over 
30 years on that committee. Part of the 
time he was chairman and part of the 
time he was ranking member; part of 

the time I was chairman and part of 
the time he was ranking member—has 
left the Senate to be involved in the 
Senate now only as the presiding offi-
cer, because he went on to become Vice 
President of the United States. His re-
placement, Senator KAUFMAN of Dela-
ware, moved into that seat on the Sen-
ate Judiciary Committee as though he 
had served there for all those decades. 
In a way, he did, as a key person work-
ing for former Senator BIDEN. 

I have often joked that Senators are 
merely constitutional impediments or 
constitutional necessities to the staff, 
who do all the work. Now we have 
somebody who has both the expertise 
of having been one of the finest staff 
people I have ever served with and now 
one of the best Senators I have served 
with, and a great addition to the Sen-
ate Judiciary Committee. 

So as not to embarrass him further, I 
will yield to the distinguished Senator 
from Delaware. 

I reserve the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator from Delaware. 
Mr. KAUFMAN. Mr. President, peo-

ple have asked me what it is like to be 
a Senator as opposed to being chief of 
staff, and one of the great things is get-
ting to work with a chairman such as 
Chairman LEAHY on the Judiciary 
Committee; someone who knows what 
he is about, knows the Senate, and is a 
former prosecutor. We are truly fortu-
nate to have him as chair and also to 
have a truly great staff on the Senate 
Judiciary Committee, led by Bruce 
Cohen. So it is a great and a genuine 
pleasure. Pleasure is used a lot of times 
on the floor. Sometimes it is not too 
pleasurable. But this is truly pleasur-
able, to work with the chairman and 
the staff of the Judiciary Committee, 
but especially the chairman. So I 
thank the chairman for his kind re-
marks. 

I do agree with so much of what he 
has to say about David Ogden for Dep-
uty Attorney General. I, along with 
him, am deeply disappointed that the 
nomination of David Ogden for Deputy 
Attorney General has been so need-
lessly delayed. This has real con-
sequences for the administration of law 
in our country during a challenging 
time. Depriving the Department of Jus-
tice of senior leadership at this critical 
juncture is much more than unfortu-
nate. 

As we saw from his confirmation 
hearings in the Judiciary Committee 
more than a month ago, David Ogden 
has excellent academic credentials and 
broad experience in law and govern-
ment. He fully understands the special 
role of the Department of Justice and 
is deeply committed to the rule of law. 
He has broad support from lawyers of 
all political and judicial philosophies. 

President Obama designated Mr. 
Ogden be Deputy Attorney General on 
January 5, which seems like an eter-
nity ago—over 2 months ago. We held 
his confirmation hearing in the Judici-
ary Committee over a month ago and, 

on February 26, after thorough consid-
eration, a bipartisan majority of the 
committee, 14 to 5, voted to report his 
nomination. The ranking member, the 
Senate minority whip and the well-re-
spected senior Senator from South 
Carolina, voted in favor of his nomina-
tion. 

Despite that bipartisan vote and 
broad support from law enforcement 
groups, children’s advocates, civil 
rights organizations, former Demo-
cratic and Republican officials, his 
nomination has faced unwarranted 
delay. This delay is unfortunate in 
itself, particularly when the nominee 
has impeccable credentials and broad 
support. However, as important, this 
delay has come at a critical time for 
the Department of Justice. Without a 
Deputy Attorney General, the Depart-
ment is forced to deal with some of the 
most important issues facing this Na-
tion with one hand tied behind its 
back. 

The Deputy Attorney General holds 
the No. 2 position at the Department of 
Justice and, as we all know, is respon-
sible for the day-to-day management of 
the Department, including critical na-
tional security responsibilities. The 
Deputy Attorney General, for example, 
signs FISA applications. These are es-
sential to ensuring that our intel-
ligence services get the information 
they need to protect us from terrorism 
and other national security threats. 
The Deputy Attorney General will also 
play an important role in overseeing 
the Guantanamo Bay detainee review, 
to make sure we assess each of the re-
maining detainees and make sure they 
are safely and appropriately trans-
ferred—I know an issue that everyone 
in this body shares a concern about. 

One of the recommendations of the 
bipartisan 9/11 Commission was that 
after Presidential transitions, nomina-
tions for national security appoint-
ments, such as Mr. Ogden’s, be acceler-
ated. The delay we are seeing now, to 
put it mildly, is not helping those who 
are sworn to protect our country. The 
Deputy Attorney General manages the 
criminal division of the FBI, which 
helps keep Americans safe, not only 
from violent crime but also from finan-
cial fraud. In the aftermath of the fi-
nancial fraud meltdown that has 
thrown the American economy into a 
serious recession, we must ensure that 
lawbreakers will be identified and pros-
ecuted for financial fraud. Punishing 
complex financial crimes and deterring 
future fraud are vital in restoring con-
fidence in our decimated financial mar-
kets. How can people be expected to go 
back in the market again when they do 
not know or cannot have confidence 
that the people who perpetrated these 
crimes are not still there but are in 
jail? This is important. As we know in 
dealing with crime, the sooner you deal 
with it after the crime happens the bet-
ter your chance of catching the people 
involved. Getting the Deputy Attorney 
General involved as soon as possible is 
essential for our financial well-being. 
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The Deputy Attorney General also 

oversees efforts to fight waste and cor-
ruption in Federal programs by means 
of the False Claims Act. As we expend 
vast sums in two wars and work to 
stimulate the economic recovery, we 
must do everything we can to make 
sure the taxpayer dollars are well 
spent. Along the same line, the Deputy 
Attorney General oversees the dis-
tribution of billions of dollars in eco-
nomic recovery funds in support of 
critical State and local law enforce-
ment initiatives. Everyone agrees that 
to fulfill the promise of the economic 
recovery package, we need to get the 
funds out the door quickly. Again, de-
priving the Department of Justice of 
senior leadership at this critical time 
is bad policy. 

The American people need a Deputy 
Attorney General in place now, to meet 
all these critical efforts. The problems 
and threats confronting the country 
are too serious to delay. 

We know David Ogden is extraor-
dinarily well qualified. We know the 
Judiciary Committee fully vetted his 
background, experience and judgment 
and reported out his nomination with a 
bipartisan majority. We know the At-
torney General needs his second in 
command as well as other members of 
his leadership team in place and work-
ing as soon as possible. We know fur-
ther delay in this crucial nomination is 
inexcusable. 

I hope on this nomination, and going 
forward, we do better. 

I yield the floor, suggest the absence 
of a quorum, and ask the time be 
charged equally. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mrs. 
HAGAN). Without objection, it is so or-
dered. 

Mr. SPECTER. Madam President, at 
the outset in addressing the Chair, may 
I note that it is my distinguished col-
league, Senator CASEY from Pennsyl-
vania. Nice to see you acting as Vice 
President, Senator CASEY. 

May I just say that in the 2 years 
plus that you have been here, I have 
admired your work and found it very 
gratifying to be your colleague in pro-
moting the interests of our State and 
our Nation. 

I have sought recognition to com-
ment on the nomination of David W. 
Ogden to be Deputy Attorney General. 
In reviewing the pending nomination, I 
have noted Mr. Ogden’s academic and 
professional qualifications. I have also 
noted certain objections that have been 
raised by a number of organizations. As 
a matter of fact, some 11,000 contacts 
in opposition to the nomination have 
been received by our Judiciary Com-
mittee offices. 

As to Mr. Ogden’s background, his re-
sume, his education, and his profes-

sional qualifications—he received his 
undergraduate degree from the Univer-
sity of Pennsylvania in 1976, Phi Beta 
Kappa, and his law degree from Har-
vard, magna cum laude, where he was 
an editor of the Law Review. 

I know it is difficult to get a Phi 
Beta Kappa key at the University of 
Pennsylvania. I know that being on the 
Law Review at a school like Harvard is 
an accomplishment. He then clerked 
for Judge Sofaer on the United States 
District Court for the Southern Dis-
trict of New York. I came to know 
Judge Sofaer when he was counsel to 
the New York Department of State. I 
have a very high regard for him. 

Mr. Ogden then clerked for Harry 
Blackmun on the Supreme Court. That 
is a distinguished achievement. Then 
he worked for Ennis Friedman Bersoff 
& Ewing and became a partner there. 
Then he was a partner at Jenner & 
Block and was an adjunct professor at 
Georgetown University Law Center 
from 1992 to 1995. He then had a string 
of prestigious positions in the Depart-
ment of Justice: Associate Deputy At-
torney General, Counselor to the At-
torney General, Chief of Staff to the 
Attorney General, Acting Assistant At-
torney General for the Civil Division, 
and Assistant Attorney General for the 
Civil Division—all during the adminis-
tration of President Clinton. 

We have seen quite a series of nomi-
nees come forward when the current 
administration selects people from a 
prior administration. There have been 
quite a few people who served in Presi-
dent Reagan’s administration who 
later served in President George H.W. 
Bush’s administration. Then some of 
those individuals served in the admin-
istration of President George W. Bush. 
Similarly, individuals from President 
Carter’s administration came back 
with President Clinton, and the people 
from President Clinton are now serving 
in President Obama’s administration. 
So it is a usual occurrence. 

Contrasted to the resume Mr. Ogden 
has, I have noted the objections raised 
by the Family Research Council headed 
by Mr. Tony Perkins, who wrote the 
committee expressing his concerns 
about Mr. Ogden’s nomination because, 
as Mr. Perkins puts it: 

Mr. Ogden has built a career on rep-
resenting views and companies that most 
Americans find repulsive . . . Mr. Ogden has 
also profited from representing pornog-
raphers and in attacking legislation designed 
to ban child pornography. 

It was also noted by those opposing 
his nomination that a brief filed by Mr. 
Ogden in Planned Parenthood v. Casey 
argued that ‘‘women who have had 
abortions suffer no detrimental con-
sequences and instead should feel ‘re-
lief and happiness’ after aborting a 
child.’’ Fidelis, a Catholic-based orga-
nization, Concerned Women of Amer-
ica, Eagle Forum, and the Alliance De-
fense Fund have also written the com-
mittee in opposition to Mr. Ogden’s 
nomination based on similar concerns; 
specifically, his representation of sev-

eral entities in the pornography indus-
try and organizations that oppose re-
strictions on abortions. 

As I noted earlier, the committee has 
received an unprecedented number of 
opposition phone calls and letters for a 
Department of Justice nominee. In 
total, the committee has received over 
11,000 contacts in opposition to the 
nomination. 

The objections raised call into focus 
the issue as to whether an attorney 
ought to be judged on the basis of argu-
ments he has made in the representa-
tion of a client. I believe it is accurate 
to say that the prevailing view is not 
to bind someone to those arguments. I 
note an article published by David 
Rivkin and Lee Casey, who served in 
the Justice Department under Presi-
dent Reagan and President George 
H.W. Bush, that advances the thesis 
that a lawyer is not necessarily ex-
pressing his own views when he rep-
resents a client. They point out how 
Chief Justice Roberts’ nomination to 
serve on the U.S. Court of Appeals for 
the District of Columbia Circuit was 
vociferously opposed by pro-choice 
groups based upon briefs he had filed 
when he served as Deputy Solicitor 
General under President George H.W. 
Bush and the arguments for restric-
tions of abortion rights contained in 
those briefs. I recollect that NARAL 
had a commercial opposing then-Judge 
Roberts. I spoke out at that time on 
the concern I had about their inference 
that those were necessarily his own 
views. As I recollect, NARAL withdrew 
the commercial. 

The article by Mr. Rivkin and Mr. 
Casey notes the objections of the Fam-
ily Research Council, Focus on the 
Family, and Concerned Women for 
America, and comes to the conclusion 
that a persons’s representation of a cli-
ent does not necessarily state what a 
person’s views are on an issue. 

I further note that Mr. Ogden has 
been endorsed by very prominent peo-
ple from Republican administrations: 
Deputy Attorney General Larry 
Thompson, former Assistant Attorney 
General Peter Keisler, former Assist-
ant Attorney General Rachel Brand, 
and former Acting Assistant Attorney 
General Daniel Levin. 

Professor of law Orin Kerr at George 
Washington University Law School 
noted that he disagreed with argu-
ments that Mr. Ogden had made, but 
despite his disagreement with Mr. 
Ogden’s arguments, he believed those 
arguments should not be held against 
him. 

In the consideration of nominees who 
are now pending before the Judiciary 
Committee, we are taking a very close 
look at all of them. I think it appro-
priate to note at this point that the 
nomination of Harvard Law School 
dean Elena Kagan is being analyzed 
very carefully. Without going into 
great detail at this time because her 
nomination, which has been voted out 
of committee, will be on the floor at a 
later date, I and others voted to pass 
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on Ms. Kagan because we are not satis-
fied with answers to questions that she 
has given. 

I ask unanimous consent to put in 
the RECORD a letter that I wrote to 
Dean Kagan, February 25, 2009, and her 
reply to me on March 2, 2009. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, DC, February 25, 2009. 

Dean ELENA KAGAN, 
Harvard Law School, 
Cambridge, MA. 

DEAR DEAN KAGAN: I write to express my 
dissatisfaction with many of the answers you 
provided to the Committee in response to my 
written questions following your confirma-
tion hearing. I believe these answers are in-
adequate for confirmation purposes. 

In a 1995 review of a book entitled The Con-
firmation Mess, you made a compelling case 
for senatorial inquiry into a nominee’s judi-
cial philosophy and her views on specific 
issues. You stated, ‘‘when the Senate ceases 
to engage nominees in meaningful discussion 
of legal issues, the confirmation process 
takes on an air of vacuity and farce, and the 
Senate becomes incapable of either properly 
evaluating nominees or appropriately edu-
cating the public.’’ You further asserted that 
the Senate’s inquiry into the views of execu-
tive nominees, as compared to Supreme 
Court nominees, should be even more thor-
ough, stating, ‘‘the Senate ought to inquire 
into the views and policies of nominees to 
the executive branch, for whom ‘independ-
ence’ is no virtue.’’ I agree with the fore-
going assessment, and, therefore, am puzzled 
by your responses, which do not provide 
clear answers concerning important con-
stitutional and legal issues. 

For example, in response to several ques-
tions related to the constitutionality of the 
imposition of the death penalty, you offer 
only the following: ‘‘I do not think it com-
ports with the responsibilities and role of the 
Solicitor General for me to say whether I 
view particular decisions as wrongly decided 
or whether I agree with criticisms of those 
decisions. The Solicitor General must show 
respect for the Court’s precedents and for the 
general principle of stare decisis. If I am con-
firmed as Solicitor General, I could not fre-
quently or lightly ask the Court to reverse 
one of its precedents, and I certainly would 
not do so because I thought the case wrongly 
decided.’’ You repeatedly provide this answer 
verbatim, or a similarly unresponsive an-
swer, to numerous questions regarding the 
First and Second Amendments, property 
rights, executive power, habeas corpus rights 
of detainees, the use of foreign law in con-
stitutional and statutory analysis, and the 
Independent Counsel statute, among others. 
I think you would agree that, given the grav-
ity of these issues and the significance of the 
post for which you are nominated, this Com-
mittee is entitled to a full and detailed ex-
planation of your views on these matters. 

Please provide the Committee with ade-
quate answers to these questions so that I 
may properly evaluate your nomination and 
determine whether any supplemental ques-
tions are necessary. 

Sincerely, 
ARLEN SPECTER. 

HARVARD LAW SCHOOL, 
OFFICE OF THE DEAN, 

Cambridge, MA, March 2, 2009. 
Senator ARLEN SPECTER 
U.S. Senate, Committee on the Judiciary, Dirk-

sen Senate Office Building, Washington, 
DC. 

DEAR SENATOR SPECTER: I am writing in re-
sponse to your letter of February 25. I am 
sorry that you believe some of my answers 
to written questions to be inadequate. I wish 
to respond to your request for additional in-
formation as fully as possible while still 
meeting the obligations attendant to a nomi-
nee for the Solicitor General’s office. 

Let me first say how much I respect the 
Senate and its institutional role in the nomi-
nations process. As the members of a co- 
equal branch of government charged with 
the ‘‘advice and consent’’ function, you and 
your colleagues have a right and, indeed, a 
duty to seek necessary information about 
how a nominee will perform in her office. By 
the same token, each nominee has a respon-
sibility to address senatorial inquiries as 
fully and candidly as possible. But some 
questions—and these questions will be dif-
ferent for different positions—cannot be an-
swered consistently with the responsible per-
formance of the job the nominee hopes to un-
dertake. For that reason, some balance is ap-
propriate, as I remarked to Senator Hatch at 
my nomination hearing and as you quoted 
approvingly in the introduction to your writ-
ten questions. 

I endeavored to strike that proper balance 
in responding to your and other senators’ 
written questions. I answered in full every 
question relating to the Solicitor General’s 
role and responsibilities, including how I 
would approach specific statutes and areas of 
law. I also answered in detail every question 
relating to my own professional career, in-
cluding my relatively extensive writings and 
speeches. Finally, I answered many ques-
tions relating to general legal issues. In 
short, I did my best to provide you and the 
rest of the Committee with a good sense of 
who I am and of how I would approach the 
role of Solicitor General. The only matters I 
did not address substantively were my per-
sonal views (if any) regarding specific Su-
preme Court cases and constitutional doc-
trines. These personal views would play no 
role in my performance of the job, which is 
to represent the interests of the United 
States; and expressing them (whether as a 
nominee or, if I am confirmed, as Solicitor 
General) might undermine my and the Of-
fice’s effectiveness in a variety of ways. 

In answering these questions as I did, I was 
cognizant of the way other nominees to the 
position of Solicitor General have replied to 
inquiries from senators. For example, in an-
swering a question about his views of the use 
of foreign law in legal analysis, Paul Clem-
ent wrote: ‘‘As Solicitor General, my role 
would be to advance the interests of the 
United States, and previous statements of 
my personal views might be used against the 
United States’ interests, either to seek my 
recusal, to skew my consideration of what 
position the United States should take, or to 
impeach the arguments eventually advanced 
by the United States.’’ Similarly, Seth Wax-
man stressed in responding to questions 
about his understanding of a statute that 
‘‘[i]t is the established practice of the Solic-
itor General not to express views or take po-
sitions in advance of presentation of a con-
crete case’’ and prior to engaging in exten-
sive consultation within and outside the of-
fice. The advice I received from former So-
licitors General of both parties prior to my 
nomination hearing was consistent with 
what the transcripts of their hearings reveal: 
all stressed the need to be honest and forth-
coming, but also the responsibility to pro-

tect the interests of the office and of the 
United States. In my hearing and in my re-
sponses to written questions, I believe I have 
provided at least as much information to the 
Committee as any recent nominee. 

As you noted to me when we met, I have 
lived my professional life largely in the pub-
lic eye. I have written and spoken widely, so 
the Committee had the opportunity to re-
view many pages of my law review articles 
and many hours of my remarks. I tried to an-
swer every question put to me at my hearing 
completely and forthrightly. I met with 
every member of the Committee who wished 
to do so in order to give all of you a more 
personal sense of the kind of person and law-
yer I am. I submitted letters from numerous 
lawyers, who themselves hold views tra-
versing the political and legal spectrum, in-
dicating how I approach legal issues. And as 
noted above, I answered many written ques-
tions from you and other members of the 
Committee. 

In all, I did my best to provide you and the 
other members of the Committee with a 
complete picture of who I am and how I 
would approach the role of Solicitor General, 
consistently with the responsibilities of that 
office and the interests of the client it 
serves. But I am certainly willing to do any-
thing else I can to satisfy your concerns, in-
cluding meeting with you again. 

Thank you for your consideration of this 
letter. 

Sincerely, 
ELENA KAGAN. 

Mr. SPECTER. The comments that 
are in Ms. Kagan’s letter require fur-
ther analysis. She has, as a generaliza-
tion, stated that she does not think it 
appropriate to answer certain ques-
tions about her views because she has 
the ability as an advocate to disregard 
her own personal views and to advocate 
with total responsibility to the law, 
even though she may have some dif-
ferent point of view. I think as a gener-
alization, that is valid. However, as I 
discussed at her hearing, some of her 
points of view raise a question as to 
whether, given the very strongly held 
views she has expressed, she can to-
tally put those views aside. When her 
nomination was before the committee 
for a vote, I passed. I agreed it ought to 
go to the floor, and we ought not to 
delay; but I wanted to have another 
talk with her. I have scheduled a meet-
ing for tomorrow to go over Dean 
Kagan’s record because I think it is im-
portant to take a very close look at it. 

I also think it is relevant to com-
ment about the pending nomination of 
Dawn Johnsen for Assistant Attorney 
General in charge of the Office of Legal 
Counsel. That is the Assistant Attor-
ney General who passes on legal ques-
tions, a very important position. They 
all are important, whether it is Deputy 
Attorney General or Solicitor General 
or Assistant Attorney General for the 
various divisions. But the Office of 
Legal Counsel, OLC as it is called, is 
especially important. We now have 
challenges in dealing with opinions on 
the torture issue by people who held 
leadership positions in the Office of 
Legal Counsel under President George 
W. Bush—whether they were given in 
good faith and whether they went far 
beyond the law as to what interroga-
tion tactics were appropriate. 
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With respect to Ms. Johnsen’s nomi-

nation, she has equated limiting a 
woman’s right to choose with slavery 
in violation of the 13th amendment. 
While I personally believe, as did Sen-
ator Goldwater, that we ought to keep 
the Government out of our pocket-
books, off our backs, and out of our 
bedrooms, I am not going to raise the 
contention that abortion restrictions 
are a violation of the 13th amendment 
and that it constitutes slavery. Her 
nomination is being subjected to very 
careful analysis, especially the part of 
her testimony where she disclaimed 
making that the connection between 
abortion restrictions and the 13th 
amendment because the records and a 
footnote suggest the contrary. 

I talk about the nominations of Dean 
Kagan and Ms. Johnsen briefly, when 
considering the nomination of Mr. 
Ogden, to point out that there is very 
careful scrutiny given to these very 
important positions. I am looking for-
ward to meeting Dean Kagan tomorrow 
to examine further her capabilities to 
be the Solicitor General and advance 
arguments with the appropriate adver-
sarial zeal. We have an adversarial sys-
tem. We put lawyers on opposite sides 
of the issue and we postulate that, 
from the adversarial system, the truth 
is more likely to emerge. An advocate 
has to pursue the cause within the 
range of advocacy. With Ms. Johnsen, 
we are going to be considering further 
her qualifications in light of her state-
ments to which I have referred. 

But coming back to Mr. Ogden, my 
net conclusion is that he ought to be 
confirmed. I say that based upon a re-
sume that is very strong, both aca-
demically and professionally. I think it 
is important to note that when ques-
tioned about some of his positions, Mr. 
Ogden has, one might say, backed off 
some of his earlier views. When asked 
about some of the things he had writ-
ten, he criticized a 1983 memo he wrote 
when he was a law clerk to Justice 
Blackmun that referred to the defend-
ers of a challenged law in a way that 
disparagingly suggested their insin-
cerity. He told the committee that 
after maturing, he had some different 
views. 

In a 1990 tribute to Justice Black-
mun, he expressed agreement with the 
Justice’s endorsement of affirmative 
action programs that entailed set- 
asides or quotas. At his hearing, he 
said he now believes that such an ap-
proach was inappropriate and instead 
believes that consideration of race, as 
he put it, ‘‘in limited circumstances’’ 
should be one of many factors in af-
firmative action programs. 

Mr. Ogden also stated he no longer 
agrees with the position he took in a 
1980 case comment that ‘‘state expan-
sion of speech rights at the expense of 
property rights does not constitute a 
taking.’’ That case comment involved 
the issue of whether there was an un-
limited right of speech on private prop-
erty. So he has maintained a little dif-
ferent position. It is fair to raise a 

question about whether statements 
made in the confirmation amount to a 
confirmation conversion. That has 
been an expression used from time to 
time that you have to take statements 
at a confirmation with a grain of salt 
because of the motivation to be con-
firmed. That has to be taken into ac-
count. But I listened to what Mr. 
Ogden had to say, and I think he is en-
titled to modify his views over a sub-
stantial period of time from what he 
did in 1983 and 1990, with a maturation 
process. 

Then there is the consideration that 
the President is entitled to select his 
appointees within broad limits. The 
Deputy Attorney General, while impor-
tant, is not a lifetime appointment as a 
judge. I had a call from the Attorney 
General who raised the issue that he 
does not have any deputies and the De-
partment of Justice has now been func-
tioning for more than a month and a 
half. It is a big, important department, 
and we ought to give appropriate lati-
tude to President Obama and appro-
priate latitude to Attorney General 
Holder and move ahead with Mr. 
Ogden’s confirmation. 

For all of those factors, I intend to 
vote in favor of Mr. Ogden. I think 
those who have raised objections have 
done so, obviously, in good faith. They 
are entitled to have their objections 
considered and to know that the Judi-
ciary Committee is giving very careful 
analysis to their facts and will do so, 
as I have outlined, on the consideration 
of other nominees. 

Madam President, I ask unanimous 
consent that the full text of an article 
I referred to from Mr. Rivkin and Mr. 
CASEY be printed in the CONGRESSIONAL 
RECORD, along with the résumé of Mr. 
Ogden. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

DON’T BLAME THE LAWYER 
(By David B. Rivkin Jr. and Lee A. Casey) 
President Barack Obama’s selection of 

David Ogden as deputy attorney general has 
drawn fire from conservative family values 
groups, including the influential Family Re-
search Council, Focus on the Family, and 
Concerned Women for America. Conservative 
talk show hosts including Fox News’ Bill 
O’Reilly, have highlighted the story, and 
there appears to be a real effort under way to 
derail the nomination. 

This effort undoubtedly has not escaped 
notice on Capitol Hill, and several Repub-
lican senators on the Judiciary Committee— 
including Orrin Hatch (Utah), Jon Kyl 
(Ariz.), and Jeff Sessions (Ala.)—have pressed 
Ogden on some of the issues raised by these 
groups. 

Unfortunately, much of this opposition 
from the family values groups is based upon 
Ogden’s representation of controversial cli-
ents and the positions he has argued on their 
behalf. This tactic has been used against 
conservatives in the past, including Chief 
Justice John Roberts Jr. Punishing lawyers 
for who they represent and what they argue 
before the courts is not in the interest of jus-
tice and makes for bad public policy. 

‘‘FROM PLAYBOY’’? 
Among the principal objections to Ogden’s 

nomination is that he has represented adult 

magazine, book, and film producers, includ-
ing Playboy and Penthouse, on whose behalf 
he has argued for a broad interpretation of 
First Amendment protections. 

Ogden also represented a number of library 
directors who filed an amicus brief sup-
porting the American Library Association’s 
challenge to the Children’s Internet Protec-
tion Act of 2000, which among other things 
required the use of Internet filtering soft-
ware by public libraries. 

In addition, as noted by the Family Re-
search Council, ‘‘Ogden worked for the ACLU 
and filed a brief in the landmark abortion 
case Planned Parenthood v. Casey that de-
nied the existence of adverse mental health 
effects of abortion on women:’’ 

His participation and arguments in cases 
involving parental notification, the Penta-
gon’s ‘‘don’t ask, don’t tell’’ policy, and gay 
rights has also raised conservative hackles. 
According to the president of an important 
Catholic values organization, ‘‘David Ogden 
is a hired gun from Playboy and the ACLU. 
He can’t run from his long record of opposing 
common-sense laws protecting families, 
women, and children.’’ 

ZEALOUS REPRESENTATION 
The premise of this opposition is a familiar 

one—that lawyers must be presumed to 
agree with, or be sympathetic to, the clients 
they represent or, at a minimum, that they 
should be held accountable for the argu-
ments they advance on a client’s behalf. In 
fact, of course, lawyers represent clients for 
many and varied reasons—for money or 
fame, out of a sense of duty, an interest in a 
particular subject matter, or for professional 
growth and development. Sometimes lawyers 
are motivated by all of the above, and more. 

It is simply inaccuracy to attribute to a 
lawyer his or her client’s beliefs. That is just 
not the way our legal system works—at least 
not all the time. 

Sometimes, of course, lawyers do person-
ally agree with the client’s substantive views 
and the legal positions they advance. There 
is no doubt that lawyers are often drawn to 
a pardcular area of practice, or undertake to 
represent particular clients—especially on a 
pro bono basis—because they do believe in 
the client’s cause. It is possible, however, to 
believe in a client’s cause—a broad applica-
tion of free speech rights, for example—and 
not to approve of the client’s personal behav-
ior or business model. 

And, just as a lawyer’s character cannot be 
judged based on a client list, neither can a 
lawyer’s policy preferences easily be divined 
by reading his or her briefs. Lawyers must 
represent their clients zealously, and this 
means they often must deploy legal argu-
ments with which they personally disagree. 

SUBVERTING THE SYSTEM 
Moreover, even in cases where a lawyer 

does share the client’s opinions, or where he 
or she personally believes that the law 
means, or should mean, what the briefs say, 
there are very good reasons why this should 
not disqualify such individuals from high 
government office. 

Lawyers are human beings, and punishing 
them in this way would result in many 
avoiding controversial clients and causes. In-
deed, this is often the purpose and intent of 
such opposition, but it also is subversive of 
our legal system. That system is adversarial 
and works only if both sides of an issue are 
adequately represented. If there are clients 
or causes, be they the adult entertainment 
industry, tobacco companies, or 
Guantánamo detainees, that are classified as 
being so disreputable or radioactive that 
their lawyers are later personally held to 
account for representing them, the quality of 
justice will suffer. 

Conservatives and Republicans who are 
tempted in that direction now that a liberal 
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Democrat is in office should recall that simi-
lar arguments about supposedly disreputable 
clients and unacceptable arguments have 
been raised against their own nominees in 
the past. For example, now-Chief Justice 
Roberts’ nomination to serve on the U.S. 
Court of Appeals for the D.C. Circuit was vo-
ciferously opposed by pro-choice groups 
based upon briefs he had filed—and the argu-
ments for restriction of abortion rights they 
contained—when he served as deputy solic-
itor general under President George H.W. 
Bush. 

CLEARLY QUALIFIED 
Although there are many issues on which 

conservatives can and should disagree with 
Ogden as ideological matters, those disagree-
ments are not good reasons why he should 
not be confirmed as deputy attorney general. 
His views of the law and legal policy are cer-
tainly legitimate topics of inquiry and de-
bate, both for the Senate and the public in 
general, but only in the context of what they 
may mean about Obama’s own beliefs and 
plans. 

Like his presidential predecessors, Obama 
is entitled to select the men and women who 
will run the federal government, including 
the Justice Department, exercising the exec-
utive authority vested in him as president by 
the Constitution. 

It is entirely appropriate that Obama’s ap-
pointees share his policy preferences and ide-
ological inclinations. If their legal views are 
considered by some to be out of the ‘‘main-
stream,’’ that is the president’s problem. If 
they push for extreme policies, it will be up 
to Obama to curtail them. If not, there will 
be another election in 2012, at which time 
the country can call him to account. 

In the meantime, so long as the individuals 
Obama chooses to serve in the executive 
branch have sufficient integrity, credentials, 
and experience to perform the tasks they 
will be assigned, they should be confirmed. 

This is the case with Ogden. He is clearly 
qualified for the job. His training and experi-
ence are outstanding, including a Harvard 
law degree and a Supreme Court clerkship. 
Ogden has practiced at one of the country’s 
premier law firms. He served as Attorney 
General Janet Reno’s chief of staff and as as-
sistant attorney general in charge of the 
Justice Department’s Civil Division—its 
largest litigating unit—in the Clinton ad-
ministration. This service is important. The 
deputy attorney general is, in large part, a 
manager, and Ogden clearly understands the 
Justice Department, its role in government, 
its career lawyers, and its foibles. 

Significantly, his nomination has been en-
dorsed by a number of lawyers who served in 
the Reagan and two Bush administrations, 
including one who preceded, and one who 
succeeded, Ogden as head of the Civil Divi-
sion. They are right; he should be confirmed. 

DAVID W. OGDEN 
DEPUTY ATTORNEY GENERAL 

Birth: 1953; Washington, DC. 
Legal Residence: Virginia. 
Education: B.A., summa cum laude, Uni-

versity of Pennsylvania, 1976, Phi Beta 
Kappa; J.D., magna cum laude, Harvard Law 
School, 1981, Editor, Harvard Law Review. 

Employment: Law Clerk, Hon. Abraham D. 
Sofaer, U.S. District Court Judge for the 
Southern District of New York, 1981–1982; 
Law Clerk, Hon. Harry A. Blackmun, U.S. 
Supreme Court, 1982–1983; Associate, Ennis, 
Friedman, Bersoff & Ewing, 1983–1985, Part-
ner and Attorney, 1986–1988; Partner and At-
torney Jenner & Block, 1988–1994; Adjunct 
Professor, Georgetown University Law Cen-
ter, 1992–1995; Deputy General Counsel and 
Legal Counsel, Department of Defense, 1994– 
1995; Department of Justice, 1995–2001, Asso-

ciate Deputy Attorney General, 1995–1997, 
Counselor to the Attorney General, 1997–1998, 
Chief of Staff to the Attorney General, 1998– 
1999, Acting Assistant Attorney General for 
the Civil Division, 1999–2000, Assistant Attor-
ney General for the Civil Division, 2000–2001; 
Partner and Attorney, Wilmer Cutler Pick-
ering Hale and Dorr LLP, 2001–present; Agen-
cy Liaison for the Department of Justice, 
Presidential Transition Team, 2008–2009. 

Selected Activities: Member, American 
Bar Association, 1983–present, Ex officio 
member and governmental representative, 
Council of the Section of Litigation, 1998– 
2001; Member, First Amendment Lawyers As-
sociation, 1991–1994; Fellow, American Bar 
Foundation, 2002–present; Member of Advi-
sory Board, Bruce J. Ennis Foundation, 2002– 
2009; Member of Advisory Board, Washington 
Project for the Arts, 2004–2007; Member, Sen-
ior Legal Coordinating Committee, Barack 
Obama’s Presidential Campaign, 2007–2008. 

Mr. SPECTER. I thank the Chair and 
yield the floor to my distinguished col-
league from Montana. 

The PRESIDING OFFICER. The Sen-
ator from Montana. 

Mr. BAUCUS. Madam President, I 
ask unanimous consent that I be al-
lowed to speak as in morning business 
and that the time be charged against 
the time under the control of the ma-
jority on the nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

HEALTH CARE REFORM 
Mr. BAUCUS. Mr. President, on Feb-

ruary 24, President Obama said: 
[N]early a century after Teddy Roosevelt 

first called for reform, the cost of our health 
care has weighed down our economy and the 
conscience of our nation long enough. So let 
there be no doubt: Health care reform cannot 
wait, it must not wait, and it will not wait 
another year. 

I could not agree more with our 
President. Our next big objective is 
health care reform. Comprehensive 
health care reform is no longer simply 
an option, it is an imperative. If we 
delay, the problems we face today will 
grow even worse. If we delay, millions 
more Americans will lose their cov-
erage. If we delay, premiums will rise 
even further out of reach. And if we 
delay, Federal health care spending 
will soak up an even greater share of 
our Nation’s income. 

In the Finance Committee, we have 
now held 11 hearings preparing for 
health care reform. We held our latest 
hearing yesterday. The Director of the 
Office of Management and Budget, Dr. 
Peter Orszag, testified to the Finance 
Committee about the President’s 
health care budget. 

Yesterday, Director Orszag told the 
committee the cost of not enacting 
health care reform is enormous. He 
said: 

The cost of doing nothing is a fiscal trajec-
tory that will lead to a fiscal crisis over 
time. 

Director Orszag said if we do not act, 
then we will further perpetuate a sys-
tem in which workers’ take-home pay 
is unnecessarily reduced by health care 
costs. Director Orszag said if we do not 
act, then 46 million uninsured Ameri-
cans will continue to be denied ade-

quate health care. According to the 
Center for American Progress, the 
ranks of the uninsured grow by 14,000 
people every day—14,000 more people 
uninsured every day. And Director 
Orszag said if we do not act, then a 
growing burden will be placed on State 
governments, with unanticipated con-
sequences. For example, health care 
costs will continue to crowd out State 
support of higher education. That 
would have dire consequences for the 
education of our Nation’s young peo-
ple. 

We must move forward. Senator 
GRASSLEY and I have laid out a sched-
ule to do just that. Our schedule calls 
for the Finance Committee to mark up 
a comprehensive health care reform 
bill in June. We should put a health 
care bill on the President’s desk this 
year. 

The President’s budget makes a his-
toric downpayment on health care re-
form. Over the next 10 years, the Presi-
dent’s budget invests $634 billion to re-
form our health care system. 

Reforming health care means making 
coverage affordable over the long run. 
It means improving the quality of the 
care. And I might say, our quality is 
not as good as many Americans think 
it is, certainly compared to inter-
national norms. It means expanding 
health insurance to cover all Ameri-
cans. We need fundamental reform in 
cost, quality, and coverage. We need to 
address all three objectives at the same 
time. They are interconnected. If you 
do not address them together, you will 
never really address any one of them 
alone. 

Costs grow too rapidly because the 
system pays for volume, not quality. 
Quality indicators such as lifespan and 
infant mortality remain low. Why? Be-
cause too many are left out of the sys-
tem. Families do not get coverage be-
cause health costs grow faster than 
wages. And without coverage, health 
insurance costs increase because pro-
viders shift the cost of uncompensated 
care to their paying customers. It is a 
vicious cycle. Each problem feeds on 
the others. 

We need a comprehensive response. 
Let us at long last deliver on the 
dream of reform Teddy Roosevelt 
called for nearly a century ago. Let us 
at long last lift the burden of health 
care costs on our economy and on the 
conscience of our Nation. And let us at 
long last enact health care reform this 
year. 

Madam President, I suggest the ab-
sence of a quorum and ask unanimous 
consent that the time consumed during 
the quorum call be charged equally 
against both sides. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. GRASSLEY. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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Mr. GRASSLEY. Madam President, I 

would like to say a few words in oppo-
sition to the nomination of David 
Ogden to be Deputy Attorney General 
at the U.S. Department of Justice. 

There is no doubt that Mr. Ogden is 
an experienced lawyer. However, I have 
serious concerns about Mr. Ogden’s 
views and some of the cases he has ar-
gued. Mr. Ogden is an attorney who has 
specialized in first amendment cases, 
in particular pornography and obscen-
ity cases, and has represented several 
entities in the pornography industry. 
He has argued against legislation de-
signed to ban child pornography, in-
cluding the Children’s Internet Protec-
tion Act of 2000 and the Child Protec-
tion and Obscenity Enforcement Act of 
1998. These laws were enacted to pro-
tect children from obscene materials in 
public libraries and to require pro-
ducers of pornography to personally 
verify that their models are not mi-
nors. I supported both these important 
pieces of legislation. 

In addition, Mr. Ogden authored a 
brief in the 1993 case Knox v. United 
States, where he advocated for the 
same arguments to shield child pornog-
raphy under the first amendment that 
the Senate unanimously rejected by a 
vote of 100 to 0 and the House rejected 
by a vote of 425 to 3. In the Knox case, 
the Bush I Justice Department success-
fully had prosecuted Knox for violating 
Federal antipornography laws; but on 
appeal to the U.S. Supreme Court, the 
Clinton Justice Department reversed 
course and refused to defend the con-
viction. After significant public out-
rage, President Clinton publicly chas-
tised the Solicitor General, and Attor-
ney General Reno overturned the posi-
tion. At the time, I was involved in the 
congressional effort opposing this 
switch in the Justice Department’s po-
sition on child pornography. 

Mr. Ogden also has filed briefs oppos-
ing parental notification before a mi-
nor’s abortion, opposing spousal notifi-
cation before an abortion, and opposing 
the military’s policy against public ho-
mosexuals serving in uniform. 

Significant concerns have been raised 
in regard to Mr. Ogden’s nomination. I 
have heard from a very large number of 
Iowa constituents, including the Iowa 
Christian Alliance, who are extremely 
concerned with Mr. Ogden’s ties to the 
pornography industry and the positions 
he has taken against protecting women 
and children from this terrible scourge. 
The Family Research Council, Con-
cerned Women of America, Eagle 
Forum, Fidelis, the Alliance Defense 
Fund, and the Heritage Foundation, 
among others, have all expressed seri-
ous concerns about Mr. Ogden’s advo-
cacy against restrictions on pornog-
raphy and obscenity. 

The majority of Americans support 
protecting children from pornography 
exploitation, protecting children from 
Internet pornography in libraries, and 
allowing for parental notification be-
fore a minor’s abortion. So do I. I feel 
very strongly about protecting women 

and children from the evils of pornog-
raphy. I have always been a strong sup-
porter of efforts to restrict the dissemi-
nation of pornography in all environ-
ments. As a parent and grandparent, I 
am particularly concerned that chil-
dren will be exposed to pornographic 
images while pursing educational en-
deavors or simply using the Internet 
for recreational purposes. Throughout 
my tenure in Congress I have supported 
bills to protect children from inappro-
priate exposure to pornography and 
other obscenities in the media, and I 
support the rights of parents to raise 
children and to be active participants 
in decisions affecting their medical 
care. Mr. Ogden has consistently taken 
positions against these child protection 
laws and this troubles me. 

Because of my concerns, I must op-
pose the nomination of David Ogden. 

Madam President, I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. GRASSLEY. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. Madam President, I 
didn’t make a complete request, as I 
should have, for a quorum, so I ask 
unanimous consent that the time be 
evenly divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. DORGAN. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DORGAN. Madam President, I 
ask unanimous consent to speak in 
morning business for as much time as I 
may consume. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

TRANSPORTATION TROUBLES 
Mr. DORGAN. Last evening, I was 

driving from the Capitol and listening 
to Jim Lehrer News Hour. They had a 
report about transit systems in this 
country that are facing significant fi-
nancial problems. The report was fairly 
interesting. It turns out to be a subject 
with which I am fairly familiar. The re-
port was that there are more than a 
couple dozen transit agencies in some 
of America’s largest cities that are in 
deep financial trouble. Why? Because 
they had sold their subway system or 
bus system to a bank in order to raise 
needed revenue. Under what is called a 
SILO, a sale in/lease out transaction, a 
city can sell its property to a bank, so 
the bank takes title to the property. 
The bank then leases it back to the 
city, and the bank gets a big tax write-

off because it can depreciate the prop-
erty. So the city still gets to use its 
subway system because they are leas-
ing it back. 

All of a sudden, a couple dozen cities 
discovered that this transaction they 
entered into, which I think is kind of a 
scam, landed them in huge trouble be-
cause the transaction was insured with 
a derivative that went through AIG. 
AIG’s credit rating collapsed, and now 
the banks are calling in substantial 
penalties on the part of the transit sys-
tem that they cannot meet. So they 
are in trouble. 

Surprised? I am not particularly sur-
prised. I have been on the floor of the 
Senate talking about what is hap-
pening with respect to these so-called 
sale in/lease out, SILO practices. I have 
talked about banks and about 
Wachovia Bank, by the way, which was 
buying German sewer systems. I will 
describe a couple of these transactions. 
These are cross-border leasing provi-
sions, sale and lease back. 

Wachovia Bank buys a sewer system 
in Bochum, Germany. Why? Is it be-
cause it is a sewer specialist? Do they 
have executives who really know about 
sewers in Germany? I don’t think so. 
This is a scam. It has always been a 
scam. An American bank buys a sewer 
system in a German city so it can de-
preciate the assets of that sewage sys-
tem and then lease it back to the Ger-
man city. The Germans were scratch-
ing their heads, saying: This seems 
kind of dumb, but as long as we are on 
the receiving end of a lot of money, we 
are certainly willing to do it. 

I am showing this example of a bank 
called Wachovia, which used to be First 
Union, that originally started some of 
these transactions. I believe Wachovia 
itself, which was in deep financial trou-
ble, has now been acquired by Wells 
Fargo. First Union was involved in a 
cross-border lease of Dortmund, Ger-
many, streetcars. What is an American 
bank doing leasing streetcars in a Ger-
man city? To avoid paying U.S. taxes, 
that is why. 

We have seen all kinds of these trans-
actions going on. I have described them 
on the floor of the Senate previously. 

This one is the transit system rail-
cars in Belgium. Since many of these 
transactions are confidential, I don’t 
know which American company bought 
Belgium National Railway cars. One of 
our corporations bought the 
Liefkenshoek Tunnel under the river in 
Antwerp, Belgium. Why? To save 
money on taxes. Some companies don’t 
want to pay their taxes to this coun-
try. 

PBS Frontline’s Hedrick Smith did a 
piece on it. The cross-border leasing 
contracts appear particularly hard to 
justify because all the property rights 
remain as they were even after the deal 
was signed. The Cologne purification 
plant keeps cleaning Cologne’s sewage 
water. In the words of Cologne’s city 
accountant: 

After all, the Americans should know 
themselves what they do with their money. 
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If they subsidize this transaction, we grate-
fully accept. 

I mention this because the tax shel-
ters that big American banks and some 
cities have discovered are unusual and, 
I think, raise very serious questions 
about whether they are fair to do. 

Here is a Wall Street Journal article 
about how the city of Chicago actually 
sold Chicago’s 9–1-1 emergency call sys-
tem to FleetBoston Financial and 
Sumitomo Mitsui Banking. Why would 
a city sell its 9–1-1 emergency call sys-
tem? Why would somebody buy it? It is 
in order to avoid paying U.S. taxes. 

The reason I mention all of this is, 
last evening, I heard about the transit 
systems being in trouble in this coun-
try. Why? They are engaged in this. 
They were engaged in exactly the same 
thing. A transit system that is estab-
lished by a city to provide transpor-
tation for folks in that city decides it 
wants to get involved in a transaction 
to sell its transit system to a bank 
someplace and then lease it back, al-
lowing the bank to avoid paying U.S. 
taxes and, all of a sudden, they are in 
trouble. Do you know what? I do not 
have so much sympathy for people who 
are involved in those kinds of trans-
actions. It reminded me, last evening, 
listening to this issue of cross-border 
leasing, SILOs and LILOs, and all these 
scams going on for a long time, many 
established by U.S. companies who ap-
parently, in their boardrooms, are not 
only trying to figure out how to sell 
products but how to avoid taxes 
through very sophisticated tax engi-
neering. 

I think it raises lots of questions 
about the issue of economic patriotism 
and what each of us owes to our coun-
try. It reminded me again of another 
portion of this financial collapse and 
financial crisis that we now face in this 
country. It reminded me of the work 
that the attorney general of New York, 
Andrew Cuomo, is doing and something 
he disclosed. We should have disclosed 
it, but we didn’t know it. We know it 
because Andrew Cuomo, the attorney 
general of New York, dug it out. Let 
me tell you the story. 

Last year, Merrill Lynch investment 
bank was going belly up. So the Treas-
ury Secretary arranged a purchase of 
Merrill Lynch by Bank of America in 
September to be consummated in Janu-
ary. And it happened. What we now un-
derstand and learn is that Merrill 
Lynch, which lost $27 billion last year, 
in December, just prior to it being 
taken over by Bank of America, paid 
694 people bonuses of more than $1 mil-
lion each. I will say that again. They 
paid 694 people bonuses of more than $1 
million each, with the top four execu-
tives sharing $121 million. 

Moments later—that is, in a couple 
of weeks—the American taxpayers, 
through the TARP program, put tens of 
billions of dollars more into the acquir-
ing company, Bank of America. At 
least a portion of that would have been 
attributable to the takeoff of Merrill 
Lynch, which just lost $15 billion the 

previous quarter. It appears to me that 
this was an arrangement, and Bank of 
America understood it was buying Mer-
rill Lynch. Merrill Lynch lost a ton of 
money—$27 billion—last year but want-
ed to pay bonuses to its executives. So 
694 of their folks got more than $1 mil-
lion each—just prior to the American 
taxpayer coming in and providing the 
backstop to the acquiring company, 
Bank of America, at least in part be-
cause of the purchase. 

Is there any wonder the American 
people get furious when they read these 
kinds of things? The top four execu-
tives received $121 million. The top 14 
received $250 million. I describe this be-
cause we didn’t know this. We are the 
ones who are pushing TARP money. 
This Congress appropriated TARP 
money—now $700 billion. This Congress 
has appropriated that money, but we 
don’t know what is going on. That is 
why I introduced, with Senator 
MCCAIN, a proposal for a select com-
mittee to investigate the narrative of 
what happened with respect to this fi-
nancial crisis. These tax scams are just 
a part of it. It is the way everything 
was happening around here, with some 
of the biggest institutions in the coun-
try. 

There is plenty of blame to go 
around. The Federal Government was 
running deficits that were far too 
large. Corporate debt was increasing 
dramatically. Personal debt, household 
debt, doubled in a relatively short 
time. It is not as if everybody doesn’t 
have some culpability. Our trade def-
icit, $700 billion a year, is 
unsustainable. You cannot do that year 
after year. There were a lot of reasons. 

Then the subprime loan scandal—this 
unbelievable scandal. At the same time 
the subprime loan scandal ratchets up, 
we have a circumstance where regu-
lators, who were appointed by the pre-
vious administration, essentially ad-
vertised they were willing to be will-
fully blind and not look. ‘‘Self regula-
tion’’ is what Alan Greenspan called it. 

So then there grew a substantial pot 
of dark money that was traded outside 
of any exchanges. Nobody knew what 
they were. The development of newly 
engineered products, credit default 
swaps, CDOs—you name it, was very 
complicated—so complicated that 
many could not understand them. I was 
asked by a television interviewer 2 
days ago: If you did a select committee 
to investigate all of this, with due re-
spect, do you think Members of the 
Senate could understand these very 
complicated products? 

I said: I think if your question is 
could we understand them as well as 
the heads of financial institutions who 
steered their companies into the ditch 
with these products, can we understand 
them as well as they did, yes, I think 
so. I think we are capable of figuring 
out what caused all this, but we would 
not do it without looking. We would 
not do it, in my judgment, without the 
establishment of a select committee 
with subpoena power to develop the 

narrative of what happened, who is ac-
countable, what do we do to make sure 
this never happens again. 

I believe we ought to go back a ways, 
go back to 1999, when the Congress 
passed something called the Financial 
Services Modernization Act that took 
apart the Glass-Steagall Act that was 
put in place after the Great Depression, 
and it separated banking from risk. It 
said you cannot be involved in deposit- 
insured banking and then involved in 
real estate and securities as well. 

In 1999, Congress passed legislation 
that said that is old-fashioned. Let’s 
get rid of Glass-Steagall. Let’s abolish 
Glass-Steagall. Let’s create big finan-
cial holding companies for one-stop fi-
nancial capabilities for everybody. I 
was one of eight to vote no. I said on 
the floor of the Senate 10 years ago 
that I think this will result in a big 
taxpayer bailout. I said that during the 
debate, not because I knew it but be-
cause I felt it. You cannot take apart 
the protections that existed after the 
Great Depression and somehow believe 
you are doing the country a favor. We 
were not. 

We have to reconnect some of those 
protections and separate banking from 
the substantial risks that are involved 
in things such as the derivatives and 
some of the complex products with 
great risk that now exist as something 
called toxic assets deep in the bowels of 
some of the largest financial institu-
tions of our country. 

We have a lot to do and a lot to do in 
a hurry to try to fix what is wrong in 
this country. I said before that I do not 
think you can fix what is wrong unless 
you clean up the banking system. I un-
derstand a banking system is a cir-
culatory system for an economy. You 
have to have a working system of fi-
nance. 

I was asked the other day: Do you be-
lieve in nationalizing the banks? 

I said: That is a word that is thrown 
around. I don’t know what words to 
use. But I think perhaps for the biggest 
banks in the country that have failed 
that are loaded with massive, risky 
toxic assets and are now saying to the 
American taxpayers: Bail me out, but 
keep me alive because I have a right to 
exist because I am too big to fail, I said 
I think instead we ought to run it 
through a banking carwash. Start at 
the front end—I know ‘‘banking car-
wash’’ is a goofy idea—start at the 
front end and when they come out new, 
you have gotten rid of the bad assets, 
keep the good assets, change the name, 
perhaps change their ownership, put 
them back up. We need banks, I under-
stand that. But there is no inherent 
right with all the banks with the cur-
rent names to exist if they ran into the 
ditch, taking on very big risks and 
then decide the taxpayers have to re-
tain them because it is their inherent 
right to exist. I don’t believe that is 
the case. 

I do believe all of us have to find a 
way to put together this banking and 
financial system in a manner that 
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works because business cannot exist 
without credit. We have plenty of busi-
nesses out there right now that have 
the capability to make money, have 
the capability to survive and get 
through this but cannot find credit. We 
have to find a way to put that together 
so our financial system works. 

CUBA 
I wish to make a couple points about 

a subject I did not talk about in recent 
days because there was a lot of con-
troversy on the floor of the Senate over 
some provisions that I included in the 
omnibus bill dealing with Cuba. I wish 
to make a couple comments because 
much of the discussion has been inac-
curate. 

Fifty year ago, Fidel Castro walked 
up the steps of the capitol in Havana, 
having come from the mountains as a 
revolutionary. Fidel Castro turned 
Cuba into a Communist country. I have 
no time for Fidel Castro or the Com-
munist philosophy of Cuba. But it has 
always been my interest to try to un-
derstand why we treat Cuba differently 
than we do other Communist countries. 

China is Communist, Communist 
China. What is our policy with China? 
Engagement will be constructive; allow 
people to travel to China; trade with 
China; constructive engagement will 
move China in the right direction. 
That has always been our policy with 
respect to Communist China. I have 
been to China. 

Vietnam is a Communist govern-
ment. What is our policy? Engagement 
is constructive; travel to Vietnam; 
trade with Vietnam; constructive en-
gagement will move Vietnam toward 
better human rights and greater free-
doms. I have been to Vietnam. 

That is our constructive approach 
with respect to Communist countries. 
Cuba? Different, an embargo with re-
spect to Cuba, a complete embargo, 
which at one time even included food 
and medicine which, in my judgment, 
is immoral. In addition to an embargo, 
we said: We don’t like Fidel Castro; so 
we are going to slap around the Amer-
ican people as well because we are 
going to prevent them from traveling 
to Cuba. So we have people in the 
Treasury Department in a little orga-
nization called the Office of Foreign 
Assets Control, called OFAC, that at 
least until not long ago was spending 
20 to 25 percent of its time tracking 
American citizens who were suspected 
of vacationing in Cuba. 

Can you imagine that? The organiza-
tion was designed to track terrorist 
money. But nearly a quarter of its time 
was spent trying to track whether 
Americans went to Cuba to take a va-
cation illegally. Let me show you some 
of what they have done. 

This woman is named Joan Slote. I 
have met Joan. Joan is a senior Olym-
pian bike rider. Joan went to Cuba to 
ride bicycle with a Canadian bicycling 
group. Canadians can go to Cuba, and 
she assumed it was legal for Americans 
also. She answered an ad in a bicycling 
magazine and said: Yes, I would like to 
bicycle in Cuba. So she went. 

For going to bicycle in Cuba, she was 
fined $7,630 by the U.S. Government 
under the Trading with the Enemy Act. 
Think of that, the Trading with the 
Enemy Act. This senior citizen bicy-
clist was fined by her Government. 
Then, because her son had a brain 
tumor and she was attending to her son 
in another State, she did not get this 
notice. So the Government took steps 
to threaten to attach her Social Secu-
rity check. Unbelievable. This is unbe-
lievable, in my judgment. 

This is Joni Scott, a young woman 
who came to see me one day. She went 
to Cuba with a religious group to pass 
out free Bibles. You can guess what 
happened to her. Her Government was 
tracking her down to try to fine her for 
going to Cuba to pass out free Bibles. 
Why? Because we decided to punish 
Fidel Castro by not allowing the Amer-
ican people to travel to Cuba. 

Here is Leandro. He is a Cuban Amer-
ican but he could not attend his fa-
ther’s funeral in Cuba. President Bush, 
by the way, changed the circumstances 
that Cuban Americans living in this 
country could travel to Cuba so they 
can go only once in 3 years rather than 
once in 1 year. Your mother is dying? 
Tough luck. Your father is dying? 
Tough luck. You can’t go there. That 
policy is unbelievable to me. 

This is a man I met, SGT Carlos 
Lazo. SGT Carlos Lazo fled from Cuba 
on raft and went to Iraq to fight for 
this country. He won a Bronze Star 
there. He is a great soldier. His sons 
were living in Cuba with their mother. 
One of his sons was quite ill. He came 
back from fighting in Iraq, and was de-
nied the opportunity see his sick son in 
Cuba 90 miles away from Florida. That 
is unbelievable to me. In fact, we even 
had a vote on the floor of the Senate— 
we did it because I forced it—whether 
we were going to let this soldier go to 
Cuba to see his sons. We fell only a few 
votes short of the two thirds we needed 
to change the law. 

My point is, our policies make no 
sense at all. We are going to slap 
around the American people because 
we are upset with Castro and Cuba. I 
am upset with Castro. I am upset with 
Cuba’s policies. But with Communist 
China and Communist Vietnam, we say 
travel there, trade with them, con-
structive engagement moves them in 
the right direction. 

John Ashcroft and I, when John 
Ashcroft was in the Senate, passed the 
first piece of legislation that opened a 
crack for American farmers to be able 
to sell food and for us to sell medicine 
in Cuba. We opened just a crack. There 
was a time a few years ago when the 
first train carloads of dried peas from 
North Dakota went to a loading dock 
to be shipped to Cuba. 

President Bush decided: I am going 
to tighten up all that. I am going to 
tighten up family visits; I am going to 
tighten up and try to thwart the abil-
ity of farmers to sell food into Cuba. It 
made no sense to me. So in this omni-
bus legislation, I made the changes we 

have been talking about and debating 
for years; that is, restoring the right of 
family visits once a year rather than 
once in 3 years and a couple other 
changes to make it easier to export 
food and medicine to Cuba. 

But I wish to make the point that 
some people on the floor of the Senate 
have claimed this legislation that was 
in the omnibus would extend U.S. cred-
it to Cuba. It is flat out not true. There 
is nothing in these provisions that 
would extend credit to Cuba. In fact, 
the Ashcroft-Dorgan or Dorgan- 
Ashcroft legislation that allowed us to 
sell food into Cuba explicitly prohibits 
U.S. financing for food sales to Cuba. 
They cannot purchase food from us un-
less it is in cash, and the payments 
cannot even be conducted directly 
through an American bank. They have 
to run through a European bank for a 
cash transaction to buy American farm 
products. But at least the law allows us 
to compete with the Canadians, the Eu-
ropeans, and others who sell farm prod-
ucts into Cuba. 

These policies, in my judgment, have 
been a failure, dating back to 1960. 
There is no evidence at all that this 
embargo has been helpful. 

I have been to Cuba. I have been to 
Havana. I talked with the dissidents 
who take strong exception and fought 
the Castro regime every step of the 
way, and a good number of those dis-
sidents said to me this embargo we 
have with respect to Cuba is Castro’s 
best excuse. Castro says: Sure our 
economy is in shambles. Wouldn’t it 
be? Wouldn’t you expect it to be if the 
500-pound gorilla north of here has its 
fist around your neck? That is what 
the Castro regime says to excuse its 
dismal record—the economy, human 
rights, and all of it. 

I, personally, think it is long past the 
time to take another look. I know Sen-
ator LUGAR also published some rec-
ommendations on Cuba policy recently. 
Sometime soon, Senator ENZI and I and 
others are going to talk about legisla-
tion we have introduced on this sub-
ject. It is long past the time to take 
another look at this issue and begin to 
treat Cuba as we treat Communist 
China and Communist Vietnam. 

I think constructive engagement is 
far preferable because now the only 
voice the Cuban people hear effectively 
is the Castro voice, whether it is Raul 
or Fidel—I guess it is now Raul. That 
is the only thing they hear, and they 
need to hear more. Hearing more from 
a flock of tourists who go to a country 
such as Cuba would, in my judgment, 
open a substantial amount of new dia-
log. So I think travel and trade will be 
constructive, not just with China and 
Vietnam. I think there is evidence in 
both cases—I have been to both coun-
tries—that constructive engagement 
has moved forward in both countries in 
a measurable way. 

Has engagement resulted in a quan-
tum leap with china and Vietnam? No, 
but it is measurable. I think the same 
would be true with respect to Cuba. 
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What persuaded me to come to the 

floor to talk about this today was a 
discussion this past week on the floor 
regarding the provisions I sponsored on 
the bill we passed last night. I didn’t 
engage in that discussion because we 
needed to move the omnibus bill. 

I did want the Senate RECORD to un-
derstand and show exactly what the 
history has been and what we have 
done. What we have done, I think, is a 
very small step in the right direction. 
Much more needs to be done, whether 
it is saying to American farmers: You 
have a right to compete, you have a 
right to sell farm products without 
constraints. By the way, one of the pro-
visions in the bill authorizes a general 
license that would make it easier for 
farm groups like the Farmers Union 
and Farm Bureau to go to an agri-
culture expo in Cuba to be able to sell 
their products. That is not radical. 
That is not undermining anything. 
That is common sense. 

The drip, drip, drip of common sense 
in this Chamber could be helpful over a 
long period of time. This is just a cou-
ple small drops of common sense that I 
think will help us as we address the 
issue of Cuba. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. ALEXANDER. Madam President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE BUDGET 
Mr. ALEXANDER. Madam President, 

I ask the Chair to let me know when I 
have 2 minutes remaining. I believe we 
have 30 minutes allocated to us at this 
stage. 

The PRESIDING OFFICER. The 
Chair will notify the Senator. 

Mr. ALEXANDER. I thank the Chair. 
Madam President, this is an impor-

tant next 3 or 4 weeks for the United 
States. The President of the United 
States has outlined his 10-year blue-
print for our country’s future in the 
form of a budget. The budget is now be-
fore the Congress, and it is our job to 
consider it. We are doing that every 
day in hearings, and we are looking 
forward to the details the President 
will send later this month. But for the 
next 4 weeks, including this week, the 
major subject for debate in this Senate 
Chamber is this: Can we afford the 
Democrats’ proposals for spending, 
taxes, and borrowing? And our view— 
the Republican view—is the answer is 
no. 

As an example, in the 1990s, Presi-
dent Clinton and the Congress raised 
taxes, but they raised taxes to balance 
the budget. This proposal—and we will 
be discussing it more as we go along— 
will raise taxes to grow the govern-
ment. 

Not long ago, the President visited 
our Republican caucus, and we talked 

some about entitlement reform—the 
automatic spending that the govern-
ment says we don’t appropriate; mostly 
all of it is for Social Security, Medi-
care, and Medicaid—and he talked 
about the importance to him of dealing 
with entitlement spending. Senator 
MCCONNELL, the Republican leader, 
made a speech at the National Press 
Club to begin this Congress in which he 
said that he was going to say to this 
President: Let’s work together to bring 
the growth in entitlement spending, 
automatic spending, under control. We 
had a summit at the White House, 
which we were glad to attend, about 
that. 

But I say to Senator GREGG, the Sen-
ator from New Hampshire, who is the 
ranking Republican on the Budget 
Committee, I was disappointed to come 
back from the excellent meeting we 
had at the White House on fiscal re-
sponsibility and find, for example, that 
in this budget we have $117 billion 
more for entitlement spending on Pell 
grants. So my question to the Senator 
from New Hampshire is: Does this 
budget actually reform entitlement 
spending, or does it not? 

Mr. GREGG. I thank the Senator 
from Tennessee. I know the Senator 
from Tennessee will not be surprised to 
learn that there is no entitlement re-
form in this budget; that this budget, 
regrettably, dramatically increases en-
titlement spending. 

The chart I have here reflects that 
increase. If you would use the present 
baseline on entitlement spending, that 
would be the blue. Now that is going up 
pretty fast. During this period, it 
would go from $1.2 trillion up to almost 
$2.4 trillion. That is the baseline, if you 
did nothing. Now one would have pre-
sumed with that type of increase in en-
titlement spending, and the fact that 
this budget, as it is proposed, is going 
to run up a public debt which will dou-
ble in 5 years and triple in 10 years, 
that it will create a deficit this coming 
year of $1.7 trillion and a deficit in the 
last year of the budget of $700 billion— 
deficits which are larger in the last 
years of this budget than have histori-
cally been those that we have borne as 
a nation over the last 20 years, and a 
debt which will go from $5.8 trillion to 
$15 trillion plus. One would have pre-
sumed that in that area where the 
budget is growing the fastest, and 
which represents the largest amount of 
cost, that this administration would 
have stepped forward and said: Well, we 
can’t afford that; we have to try to 
slow the rate of growth of spending in 
that area, or at least not have in-
creased it. But what the President’s 
budget has done is they have proposed 
to dramatically increase the amount of 
spending in the entitlement accounts. 

Most of this increase will come in 
health care. Now, people say, and le-
gitimately so, that we have to reform 
our health care delivery system in this 
country; that we have to get better 
with health care in this country. But 
does that mean we have to spend a lot 

more money on it? No. We spend 17 per-
cent of our national product, of what 
we produce as a nation, on health care. 
The closest country to us in the indus-
trialized world only spends 111⁄2 percent 
of their product on health care. So we 
have a massive amount of money we 
are spending on health care as an in-
dustrialized nation that is available to 
correct our health care system. We 
don’t have to increase it even further. 

What the President is proposing is to 
increase health care spending. As a 
downpayment, they are saying $600 bil-
lion, but actually what they are pro-
posing is $1.2 trillion of new entitle-
ment spending in health care. No con-
trol there. In addition, as the Senator 
from Tennessee noted, they are taking 
programs which have traditionally 
been discretionary, which have there-
fore been subject to some sort of fiscal 
discipline around here, because they 
are subject to what is known as spend-
ing caps on discretionary programs, 
and taking these programs and moving 
them over to the entitlement accounts. 
Why? Because then there is no dis-
cipline. You spend the money, and you 
keep spending the money, and there is 
no accountability. So they are taking 
the entire Pell program out of discre-
tionary accounts and moving it over to 
entitlement accounts. As the Senator 
from Tennessee noted, this is over $100 
billion of new entitlement spending. 

If we keep this up, what is it going to 
do? Essentially, what it is going to do 
is bankrupt our country, but it will 
certainly bankrupt our kids. We are 
going to pass on to them a country 
which has this massive increase in 
debt—something our children can’t af-
ford, as I mentioned earlier—a debt 
which will double in 5 years because of 
the spending, and triple in 10 years. Al-
most all of this growth in debt is a 
function of the growth of the entitle-
ment spending in this program. Al-
though there is a considerable amount 
of growth in discretionary, the vast 
majority of this increase is in spending 
for entitlement programs. 

To put it another way, and to show 
how much this is out of the ordinary 
and how much this is a movement of 
our government to the left—an expan-
sion of government as a function of our 
society—this chart shows what histori-
cally the spending of the Federal Gov-
ernment has been. It has historically 
been about 20 percent of gross national 
product. That has been an affordable 
number. Granted, we have run deficits 
during a lot of this period, but at least 
it has been reasonably affordable. But 
this administration is proposing in 
their budget that we spike the spend-
ing radically next year, which is under-
standable because we are in the middle 
of a very severe recession and the gov-
ernment is the source of liquidity to 
try to get the economy going. So that 
is understandable. Maybe not that 
much, but maybe understandable. It is 
more than I would have suggested, but 
I will accept that. The problem is out 
here, when you get out to the year 2011, 
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2012, and 2013, when the recession is 
over. When the recession is over, they 
do not plan to control spending. They 
plan to continue spending on an up-
ward path so it is about 23 percent of 
gross national products. 

What does that mean? That means 
we are going to run big deficits, big 
debt, and all of that will be a burden 
and fall on the shoulders of our chil-
dren. Our children are the ones who 
have to pay this cost. 

Mr. ALEXANDER. At this point, let 
me ask the Senator from New Hamp-
shire a question. I have heard you say, 
and I believe I said a moment ago, that 
in the 1990s, President Clinton raised 
taxes, as President Obama is planning 
to raise taxes, but that President Clin-
ton used it to reduce the deficit. 

Mr. GREGG. Yes. When President 
Clinton raised taxes in the mid 1990s, 
and a Republican Congress came into 
play, we controlled spending. He got 
his tax increase, the deficit went down, 
because the tax increase was put to re-
ducing the deficit. What President 
Obama is proposing is that he increase 
taxes by $1.4 trillion—the largest tax 
increase in the history of our country. 
Is it going to be used to reduce the def-
icit? No, just the opposite. It is going 
to be used to grow the government and 
allow the government to now take 23 
percent of gross national product in-
stead of the traditional 20 percent. 

So you can’t close this gap. Basi-
cally, all the new taxes in this bill— 
and there are a lot of them. There is a 
national sales tax on everybody’s elec-
tric bill, a tax which is basically going 
to hit most every small business in this 
country and make it harder for them 
to hire people; and a tax which limits 
the deductibility of charitable giving 
and of home mortgages. All these new 
taxes are not being used to get fiscal 
discipline in place, to try to bring down 
the debt, or limit the rate of growth of 
the debt, or to limit the size of the def-
icit. They are being used to explode— 
literally explode—the size of the Fed-
eral Government, with ideas such as 
nationalizing the educational loan sys-
tem, ideas such as quasinationalization 
of the health care system, which is in 
here, and massive expansion of a lot of 
other initiatives that may be worth-
while but aren’t affordable in the con-
text of this agenda. 

So this budget is a tremendous ex-
pansion in spending, a tremendous ex-
pansion in borrowing, and a tremen-
dous expansion in taxes. And it is not 
affordable for our children. 

Mr. ALEXANDER. I wonder if I may 
ask the Senator from New Hampshire 
about this. Some people may say, with 
some justification: You Republicans 
are complaining about spending, yet in 
the last 8 years you participated in a 
lot of it yourself. How would you com-
pare the proposed spending and pro-
posed debt over the next 10 years in 
this blueprint by the Obama adminis-
tration with the last 8 years? 

Mr. GREGG. That is a good point, 
and that has certainly been made by 

the other side of the aisle: Well, under 
the Bush administration all this spend-
ing was done and this debt was run up. 

In the first 5 years of the Obama ad-
ministration, under their budget—not 
our numbers, their numbers—they will 
spend more and they will run up the 
debt on the country more and on our 
children more than all the Presidents 
since the beginning of our Republic— 
George Washington to George Bush. 
Take all those Presidents and put all 
the debt they put on the ledger of 
America, and in this budget President 
Obama is planning to run up more debt 
than occurred under all those Presi-
dents. It is a massive expansion in 
debt. 

It is also an interesting exercise in 
tax policy. Now, I know we are not 
talking so much about taxes today, but 
I think it is important to point out 
that when you put a $1.4 trillion tax in-
crease on the American people, you re-
duce productivity in this country rath-
er dramatically. One of the unique 
things about President Bush’s term 
was that he set a tax policy which ac-
tually caused us to have 4 years—prior 
to this massive recession, which is ob-
viously a significant problem and a 
very difficult situation—but for the 
runup during the middle part of his 
term right up until this recession 
started, the Federal Government was 
generating more revenues than it had 
ever generated in its history. Why was 
that? Because we had a tax policy 
which basically taxed people in a way 
that caused them to go out and be pro-
ductive, to create jobs, and to do 
things which were taxable events. 

Unfortunately, what is being pro-
posed here, under this administration’s 
tax policy, is going to cause people to 
do tax avoidance. Instead of investing 
to create jobs, they will go out to in-
vest to try to avoid taxes, and that is 
not an efficient way to use dollars. The 
practical effect is it will reduce reve-
nues and increase the deficit. So on 
your point, the simple fact is, as this 
proposal comes forward from the ad-
ministration, it increases the debt of 
the United States more in 5 years than 
all the Presidents of the United States 
have increased the debt since the be-
ginning of the Republic. 

Mr. ALEXANDER. I see the Senator 
from Arizona, who is a longtime mem-
ber of the Senate Finance Committee 
and pays a lot of attention to Federal 
spending and is the assistant Repub-
lican leader. I wonder, Senator KYL, as 
you have watched the Congress over 
the years, to what do you attribute 
this remarkable increase in spending? 
We heard a lot of talk last year about 
change, but this may be the kind of 
change that produces a sticker shock. 
It may be a little bit more change in 
terms of spending than a lot of Ameri-
cans were expecting. 

Mr. KYL. Mr. President, I appreciate 
the question of my colleague from Ten-
nessee. I also compliment the ranking 
member of the Budget Committee, the 
Senator from New Hampshire, who has 

tried to deal with budgets all the time 
he has been in the Senate. 

If I could begin by just asking him 
one question: How would you charac-
terize this budget proposed by the 
President as compared with others, in 
terms of the taxes and the spending 
and the debt created? Is there some 
way to compare it with all of the other 
budgets that you have worked with, in-
cluding all of the Bush budgets? 

Mr. GREGG. It has the largest in-
crease in taxes, the largest increase in 
spending, and the largest increase in 
debt in the history of our country. 

Mr. KYL. Mr. President, I first would 
answer my colleague from Tennessee. 
We ought to be spending less and tax-
ing less and borrowing less. Our minor-
ity leader asked his staff to do some 
calculations. Just from the time that 
the new President raised his hand and 
was inaugurated as President, how 
much money have we spent? They cal-
culated that we have spent $1 billion 
every hour. That is just in the stimulus 
legislation, this omnibus bill that was 
just passed last night, which is 8 per-
cent over the stimulus bill, and we 
have not even added in the spending 
that is going to occur as a result of 
this budget which, as the Senator from 
New Hampshire said, in just the first 
year is a third more spending than 
even the previous year—$3.55 trillion. 

In addition to that, it makes much of 
the so-called temporary spending in 
the stimulus bill permanent. Some of 
us predicted that would happen, that 
when they have a new program in the 
stimulus bill they surely wouldn’t cut 
it off after 2 or 3 years. We said they 
will probably make it permanent. Sure 
enough, and the ranking member on 
the Budget Committee can speak to 
that better than I, but a great many of 
these programs are made permanent. 
On health care, for example, the Sen-
ator from New Hampshire talked about 
that, but there is no effort to control 
entitlements. In fact, Medicare, Med-
icaid, and Social Security all rise be-
tween 10 and 12 percent, Medicare itself 
by $330 billion. This is increased spend-
ing, and it is permanent programs. 

We also wondered what would happen 
with respect to the Federal Govern-
ment’s growth as a result. According to 
a March 3 Washington Post article, 
‘‘President Obama’s budget is so ambi-
tious, with vast new spending on 
health care, energy independence, edu-
cation, services for veterans, that ex-
perts say he probably will need to hire 
tens of thousands of new Federal Gov-
ernment workers to realize his goals.’’ 
According to the article, estimates are 
as high as 250,000 new Government em-
ployees will have to be hired to imple-
ment all of this spending. 

I know we want to create jobs in this 
economy, but I wonder if the American 
people intended that we create a whole 
bunch of new Government bureaucrats 
to spend all of this money. 

This is not responsive to my col-
league’s question, but the one area 
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where we do not have high unemploy-
ment is Government jobs. The unem-
ployment in the country is about 8 per-
cent now. In Government jobs it is be-
tween 2 percent and 3 percent, so that 
is not an area we needed to grow more 
jobs. 

Mr. ALEXANDER. I wonder if I 
might ask the Senator from Arizona, 
one might look at the chart Senator 
GREGG has up and say that is not too 
big an increase in Federal spending, 
but of course the United States pro-
duces about 25 percent of the world’s 
wealth. When we go up on an annual 
basis by a few percentage points, it be-
gins to change the character of the 
kind of country we have. 

How do you see this kind of dramatic 
increase in spending and taxing and 
debt affecting the character of the 
country as compared with, say, coun-
tries in Europe or other countries 
around the world? 

Mr. KYL. Mr. President, I would say 
that is getting to the heart of the mat-
ter. We can talk about these numbers 
all day. They are mind-boggling, they 
are very difficult to take in. But what 
does it all mean at the end of the day? 
I will respond in two ways. 

First of all, it makes us look a whole 
lot more like the countries in Europe 
that have been stagnating for years be-
cause they spend such a high percent of 
their gross national product on govern-
ment. As the Senator from New Hamp-
shire pointed out, we are headed in 
that direction under this budget. It is a 
recipe for a lower standard of living in 
the United States and makes us look a 
lot more like Europe. 

The second way goes back to the pol-
icy I think is embedded in this budget. 
The President has been very candid 
about this. He talks about it as his 
blueprint. He says this budget is not 
about numbers, it is about policies; it 
is about a blueprint for change. The 
Wall Street Journal on February 27 
said: 

With yesterday’s fiscal 2010 budget pro-
posal, President Obama is attempting not 
merely to expand the role of the federal gov-
ernment but to put it in such a dominant po-
sition that its power can never be rolled 
back. 

That is the problem. It is the growth 
of Government controlling all of these 
segments of our lives. That is what this 
spending is ultimately all about, as the 
Senator from New Hampshire said, tak-
ing over the energy policy, taking over 
the health care, taking over the edu-
cation policy, as well as running our fi-
nancial institutions. It is not just 
about spending more money and cre-
ating more debt and taxing in order to 
try to help pay for some of that. It is 
also about a huge increase in the 
growth of Government and therefore 
the control over our lives. 

In a way, the Wall Street Journal 
says, ‘‘In a way that can never be 
rolled back.’’ 

Mr. ALEXANDER. I wonder if either 
the Senator from Arizona or New 
Hampshire would have a comment on 

the way that spending was accom-
plished in the stimulus bill. For exam-
ple, in the Department of Education, 
where I used to work, the annual budg-
et was $68 billion. But the stimulus 
added $40 billion per year to the depart-
ment’s budget for the next 2 years. 
There were no hearings. There was no 
discussion about this. No one said: Are 
we spending all the money we are 
spending now in the right way, and if 
we were to spend more would we give 
parents more choices? Would we create 
more charter schools? Would we, as the 
President said yesterday, of which I ap-
prove, spend some money to reward 
outstanding teachers? 

What about the way this is being 
spent on energy, education, and Med-
icaid, for example? 

Mr. GREGG. I think the Senator is 
absolutely right. The stimulus package 
was a massive unfocused effort by peo-
ple to fund things they liked. I don’t 
think it was directed at stimulus. It 
was more directed at areas where peo-
ple believed there needed to be more 
money, people who served on the Ap-
propriations Committee, and therefore 
they massively funded those areas. Be-
tween the stimulus bill and the omni-
bus bill, there were 21 programs which 
received on average an 88-percent in-
crease in funds for 2009 compared to 
2008; $155 billion more was spent on 
those programs for this year than last 
year. That is just a massive explosion 
in the size of the Government. It is in-
consistent with what the purposes of a 
stimulus package should have been. 

The stimulus package should have 
put money into the economy quickly 
for purposes of getting the economy 
going. What this bill did was basically, 
as you mentioned earlier, build pro-
grams that are going to be very hard to 
rein in. The obligations are there. They 
are going to have to be continued to be 
paid for, and, as the Senator from Ari-
zona pointed out, that was probably 
the goal: to fundamentally expand the 
size of Government in a way that can-
not be contracted. 

Take simply, for example, a very 
worthwhile exercise which is NIH. 
They received an extra $10 billion, I be-
lieve, on the stimulus package, for 2 
years of research. Research doesn’t 
take 2 years. Research takes years and 
years and years, so you know if you put 
in that type of money up front you are 
going to have to come in behind it and 
fill in those dollars in the outyears. 

They basically said you are going to 
radically expand the size of this initia-
tive. The same thing happening in edu-
cation. The same thing happening in 
health care. That is where this number 
goes up so much, 23 percent of gross na-
tional product, and it goes up from 
there. The only way you pay for it is 
basically taxing our children to the 
point they cannot have as high a qual-
ity of life as we have. 

Mr. ALEXANDER. I heard the Sen-
ator from Arizona say it was not just a 
$1 trillion stimulus package, that by 
the time you add in all these projected 

costs in the future, it might be much 
more. 

Mr. KYL. I think the number was 
$3.27 trillion. I believe that was the 
correct number over the time of the 10 
years. 

The Senator from Tennessee cer-
tainly knows a bit about education. It 
all was not spent. There were some 
policies that actually attempted to re-
duce some costs—of a program that 
works very well, that thousands of peo-
ple in the District of Columbia depend 
upon to send their kids to good schools. 
That is the program we put into effect 
to give a voucher of $7,500 a year to 
kids to attend private schools, kids 
who would never have that opportunity 
otherwise. 

If I could ask a question of my col-
league from Tennessee, since as former 
Secretary of Education he knows some-
thing about how to make sure our kids 
have the best opportunities for edu-
cation in this country, why, with the 
District of Columbia costing about 
$15,000 a year to educate children and 
not doing a very good job of it accord-
ing to all of the test scores, and thou-
sands of parents wishing their kids had 
an alternative choice, somewhere else 
to go—when we create a program that 
provides a few of them, less than 2,000 
a year, I believe, with a voucher that 
returns only half of that much money 
to the private school—$7,500, so it 
doesn’t cost the public anything—why, 
when it gives these kids such a great 
opportunity, would our colleagues on 
the other side of the aisle, and the 
President, whose two daughters, by the 
way, attend one of the schools that 
kids would have to be taken out of be-
cause they can’t afford to go there 
without the voucher—why would they 
remove that school choice and the 
voucher program? 

Mr. ALEXANDER. It is very hard to 
imagine, Senator KYL. Just to make 
the point we are not being personal 
about that, my son attended the same 
school that the President’s daughters 
attend when we were here and I was 
Education Secretary. 

School vouchers may not be the solu-
tion in every rural county in America, 
but in the District of Columbia, 1,700 
children who are low-income children 
have a chance to choose among private 
schools, their parents are delighted 
with the choice, and a study is coming 
out this spring to assess what they are 
learning. I do not know the motive be-
hind this, but I do know the National 
Education Association has made its 
reputation opposing giving low-income 
parents the same choices that wealthy 
people have. That is a poor policy and 
one we ought not to have stuck on an 
appropriations bill like that. 

The President has shown good in-
stincts on education. His Education 
Secretary is a good one. But had we 
had a chance to debate this in com-
mittee and to hear from them, perhaps 
we could have had a bipartisan agree-
ment that we need to pay good teach-
ers more, we need more charter 
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schools, and we need to give parents 
some more choices like these District 
of Columbia parents. 

I know our time is running short. I 
wonder if the Senator from New Hamp-
shire has any further thoughts about 
spending. 

Mr. GREGG. I thank the Senator 
from Tennessee for taking this time. I 
think it all comes down to these num-
bers. Really, what does spending do? 
Sure it does a lot of good things, but in 
the end, if you don’t pay for it, it 
makes it more difficult for our country 
to succeed and for our children who in-
herit the debts to succeed. When you 
double the debt in 5 years because of 
the spending, and you triple it in 10 
years, you are absolutely guaranteeing 
that you are passing on to our children 
a country where they will have less op-
portunities to succeed than our genera-
tion. That is not fair. It is simply not 
fair for one generation to do this to an-
other generation. Yet that is what this 
budget proposes to do: to run up bills 
for our generation and take them and 
turn them over to our children and 
grandchildren at a rate greater than 
ever before, a rate of spending greater 
than has ever been seen before, and a 
rate of increasing the debt that has 
never been conceived of before, that 
you would triple the national debt in 10 
years. 

It is not fair, it is not right, it is not 
appropriate, and it certainly is a major 
mistake, in my opinion. 

Mr. ALEXANDER. Senator KYL, to 
conclude our discussion, this is the be-
ginning of a process in the Senate in 
which everyone in this country can 
participate. We are asking that they 
consider: Can you afford this amount of 
spending, this amount of borrowing, 
this amount of taxes? There is a dif-
ferent path we could take toward the 
future. 

Mr. KYL. Indeed. Mr. President, I 
thank the Senator from Tennessee. As 
this debate unfolds, I think our col-
leagues will see that Republicans have 
some better ideas. We want to spend 
less and tax less and borrow less. We 
believe we can accomplish great results 
in the field of energy, for example, in 
the field of education, in the field of 
health care—much more positively, 
much better results in the long run 
with a lot less burden on our children 
and our grandchildren in the future. 

As this debate unfolds, we are very 
anxious to present our alternative 
views on how to accomplish these re-
sults. 

The PRESIDING OFFICER (Mr. 
CARDIN.) The Senator is notified that 28 
minutes has elapsed. 

Mr. ALEXANDER. I thank the Sen-
ator from Arizona for his leadership 
and the Senator from New Hampshire 
for his views. 

This is the beginning of a discussion 
about a 10-year blueprint offered by our 
new President about the direction in 
which our country should go. We on the 
Republican side believe American fami-
lies cannot afford this much new spend-

ing, this many new taxes, and this 
much new debt. We will be suggesting 
why over the next 3 or 4 weeks, and in 
addition to that we will be offering our 
vision for the future. For example, on 
energy, some things we agree with, 
such as conservation and efficiency; 
some things we would encourage more 
of, such as nuclear power for carbon- 
free electricity. 

This is the beginning of a very impor-
tant debate, and the direction in which 
it goes will dramatically influence the 
future of this country and make a dif-
ference to every single family, not just 
today’s parents but children and their 
children as well. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. ALEXANDER. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ALEXANDER. Mr. President, I 
ask unanimous consent that the time 
be equally charged to each side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Alabama is recog-
nized. 

Mr. SHELBY. Mr. President, I rise 
today with great concern regarding the 
nomination of Mr. David Ogden to 
serve as the Deputy Attorney General 
of the United States. There is no doubt 
that Mr. Ogden has a long record of 
legal experience. He also, however, 
brings a long history of representation 
of the pornography industry and the 
opposition to laws designed to protect 
children from sexual exploitation. 

He opposed the Children’s Internet 
Protection Act of 2000 that would re-
strict children’s exposure to explicit 
online content. Mr. Ogden filed an ami-
cus brief supporting the American Li-
brary Association in a case that chal-
lenged mandatory anti-obscenity Inter-
net filters in public libraries. He treat-
ed pornography like informative data, 
writing that the ‘‘imposition of manda-
tory filtering on public libraries im-
pairs the ability of librarians to fulfill 
the purposes of public libraries—name-
ly, assisting library patrons in their 
quest for information. . . .’’ 

Mr. Ogden also argued against laws 
requiring pornography producers to 
verify that models were over 18 at the 
time their materials were made. Think 
of that. He challenged the Child Pro-
tection and Obscenity Enforcement Act 
of 1988 and a companion law adopted in 
1990, the Child Protection Restoration 
and Penalties Enhancement Act. Mr. 
Ogden argued that requiring pornog-
raphy producers to personally verify 
that their models were over age 18 
would ‘‘burden too heavily and infringe 
too deeply on the right to produce 
First Amendment-protected material.’’ 

Among the many cases in which Mr. 
Ogden has advocated interests of the 

pornography industry, none is more 
egregious than the position he took in 
Knox v. the United States. 

The facts in the next case are 
straightforward. Steven Knox was con-
victed of receiving and possessing child 
pornography under the Child Protec-
tion Act after the U.S. Customs Serv-
ice found in Mr. Knox’s apartment sev-
eral videotapes of partially clothed 
girls, some as young as age 10, posing 
suggestively. Serving as counsel on an 
ACLU effort, Mr. Ogden argued to 
strike down the 1992 conviction of Mr. 
Knox. On behalf of the ACLU and other 
clients, Mr. Ogden submitted a Su-
preme Court brief advocating the same 
statutory and constitutional positions 
as the Clinton Justice Department. Mr. 
Ogden’s arguments stated that while 
nudity was a requirement for prosecu-
tion, nudity alone was insufficient for 
prosecutions under child pornography 
statutes. Put simply, Mr. Ogden argued 
that the defendant had been improp-
erly convicted because the materials in 
his possession would only qualify as 
child pornography if children’s body 
parts were indecently exposed. 

In response, on November 3, 1993, the 
Senate, right here, passed a resolution 
by a vote of 100 to 0 condemning this 
interpretation of the law by Mr. Ogden. 
President Clinton then publicly re-
buked the Solicitor General, and Attor-
ney General Reno overturned his posi-
tion. Now the Senate is being asked to 
confirm as Deputy Attorney General 
someone who advocated the same ex-
treme position on a Federal child por-
nography statute that the Senate 
unanimously repudiated 16 years ago. 

The Supreme Court has ‘‘recognized 
that there is a compelling interest in 
protecting the physical and psycho-
logical well-being of minors. This in-
terest extends to shielding minors from 
the influence of literature that is not 
obscene by adult standards.’’ Pornog-
raphy should not be regarded as im-
mune from regulation simply because 
it is deemed ‘‘free speech.’’ 

Furthermore, child pornography in 
any form should not be tolerated. How 
can Mr. Ogden’s clear position on the 
right to unfettered access to pornog-
raphy not interfere with the Justice 
Department’s responsibility to protect 
children from obscene material and ex-
ploitation? 

When asked about this very issue at 
the Senate hearing on his nomination, 
Mr. Ogden said he hoped he would not 
be judged by arguments made for cli-
ents. If we cannot judge him on his 
past positions, what can we judge him 
on? Past performance is a great indi-
cator of future action. 

David Ogden is more than just a law-
yer who has had a few unsavory clients. 
He has devoted a substantial part of his 
career, case after case for 20 years, in 
defense of pornography. Ogden has 
profited from representing pornog-
raphers and in attacking legislation de-
signed to ban child pornography. 
Should a man with a long list of por-
nographers as past clients, with a 
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record of objection to attempts to reg-
ulate this industry in order to protect 
our children, be confirmed for our Na-
tion’s second highest law enforcement 
position? Is he the best choice to ac-
tively identify and prosecute those who 
seek to harm our children? 

Highlights of the Department of Jus-
tice’s budget request for the year 2010 
indicate an increased focus on edu-
cating and rehabilitating criminals, 
while neglecting funding for vital 
child-safety programs such as the 
Adam Walsh Act. I believe Mr. Ogden’s 
past positions, coupled with the De-
partment’s growing trend to prioritize 
criminal rehabilitation over child safe-
ty, cause me great concern this after-
noon. 

There is not a quick and easy solu-
tion to the problems of child exploi-
tation, but I can state unequivocally 
that we need a proactive and aggres-
sive Department of Justice to take the 
steps necessary to attack this problem 
and demonstrate that protecting our 
children is a top priority. I am not cer-
tain David Ogden will bring that lead-
ership to the Department; therefore, I 
must oppose this nomination. 

This vote is made with the belief that 
a person’s past legal positions do mean 
a great deal. I think if most Americans 
knew what this man has worked for 
and whom he has willingly represented, 
support for his nomination would dis-
appear. I do not believe his legal phi-
losophy, illustrated in the clients he 
freely chose to represent, reflects the 
majority’s views on the issue of child 
exploitation. I know certainly they do 
not reflect mine. 

TRAGEDY IN ALABAMA 
Mr. SHELBY. Mr. President, I want 

to get into something else you have 
been reading about what happened in 
my State of Alabama yesterday. I offer 
my condolences to the families and 
friends of the victims killed in Samson, 
AL. 

Yesterday, my State of Alabama suf-
fered the worst mass shooting in our 
State’s history. As this tragedy un-
folded, our law enforcement responded 
bravely. I commend them for their ac-
tions and efforts. I also offer my sin-
cere sympathies to the victims, their 
families, and the community. This is a 
tragedy that did not have to happen. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized. 
(The remarks of Mr. LEVIN and Mr. 

GRASSLEY pertaining to the introduc-
tion of S. 569 are printed in today’s 
RECORD under ‘‘Statements on Intro-
duced Bills and Joint Resolutions.’’) 

Mr. GRASSLEY. I suggest the ab-
sence of a quorum and ask unanimous 
consent that the time be equally di-
vided. 

The PRESIDING OFFICER (Mrs. 
SHAHEEN). Without objection, it is so 
ordered. 

The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. BROWNBACK. I ask unanimous 

consent that the order for the quorum 
call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BROWNBACK. Madam President, 
I rise to speak about the nomination of 
David Ogden to be Deputy Attorney 
General of the Department of Justice. 
To summarize what I see in the 
RECORD, what I have read, I am very 
disappointed in the Obama administra-
tion for nominating this individual 
who is obviously talented but has also 
obviously chosen to represent, some-
times on a pro bono basis, groups that 
push pornography. He even represented 
interests against child pornography 
laws that we have passed by unanimous 
votes in the Senate. 

Here is a gentleman who has taken 
up these causes as a lawyer. I appre-
ciate his skill and ability as a lawyer. 
I appreciate his willingness to rep-
resent a client. But he has chosen to 
consistently represent pornography 
companies and groups. Even against 
the unanimous opinion of this body on 
child pornography cases, he has taken 
the other side. The message that sends 
across the country to people—when we 
are struggling with a huge wave of por-
nography, and then, at the worst end of 
it, child pornography—the message it 
sends around the rest of the country is 
this is a Justice Department that is 
not going to enforce these child por-
nography laws or is not concerned 
about this, when we have an epidemic 
wave of pornography, and particularly 
of child pornography, that is striking 
across the United States, and that this 
is harming our children. It is harming 
our society overall. Now, at the second 
to the top place of enforcement, you 
are putting your Deputy Attorney Gen-
eral who has taken on these cases, and 
sometimes in a pro bono manner. 

I have no doubt of his legal skills. 
But the message this sends across the 
country to parents, who are struggling 
to raise kids, is not a good one. Our of-
fice has been receiving all sorts of calls 
opposed to Mr. Ogden’s nomination be-
cause of that very feature—and deeply 
concerned calls because they are strug-
gling within their own families to try 
to raise kids, to try to raise kids re-
sponsibly, and to try to raise them in a 
culture that oftentimes is very dif-
ficult with the amount of violent mate-
rial, sexual material that is out there, 
and hoping their Government can kind 
of back them a little bit and say: These 
things are wrong. Child pornography is 
wrong. It should not take place. It 
should not be on the Internet. And you 
should not participate in it. 

Instead, to then nominate somebody 
who has represented groups supporting 
that dispirits a number of parents and 
says: Is not even my Government and 
its enforcement arms going to take 
this on? Are they not going to be con-
cerned about this, as I am concerned 
about it as a parent? I see it pop up on 
the Internet, on the screen, at our 
home way too often, and I do not want 
to see this continue to take place. 
Then along comes this nominee, who 
knocks the legs out from under a num-
ber of parents. 

I want to give one quick fact on this 
that startled me when I was looking at 
it. It is about the infiltration of por-
nography into the popular culture, and 
particularly directly into our homes, 
and now it is an issue that all families 
grapple with, our family has grappled 
with. My wife and I have five children. 
Three of them are out of the household 
now. We still have two of them at 
home. We grapple and wrestle with 
this. Once relatively difficult to pro-
cure, pornography is now so pervasive 
that it is freely discussed on popular, 
prime-time television shows. The sta-
tistics on the number of children who 
have been exposed to pornography are 
alarming. 

A recent study found that 34 percent 
of adolescents reported being exposed 
to unwanted—this is even unsolicited; 
unwanted—sexual content online, a fig-
ure that, sadly, had risen 9 percent 
over the last 5 years. Madam President, 
9 out of 10 children between the ages of 
8 and 16 who have Internet access have 
viewed porn Web sites—9 out of 10 chil-
dren between the ages of 8 and 16 who 
have Internet access have viewed porn 
Web sites—usually in the course of 
looking up information for homework. 

It is a very addictive situation we 
have today. I held a hearing several 
years back about the addictiveness of 
pornography, and we had experts in 
testifying that this is now the most ad-
dictive substance out in the U.S. soci-
ety today because once it gets into 
your head, you cannot like dry off or 
dry out of it. 

The situation is alarming on its im-
pact on marriages. There is strong evi-
dence that marriages are also ad-
versely affected by addiction to sexu-
ally addictive materials. At a past 
meeting of the American Academy of 
Matrimonial Lawyers, two-thirds of 
the divorce lawyers who attended said 
that excessive interest in online por-
nography played a significant role in 
divorces in the previous year. That is 
two-thirds of the divorce lawyers say-
ing this is getting to be a situation 
that is impacting so many of our cli-
ents and is so pervasive. 

While David Ogden possesses impres-
sive academic credentials, and he cer-
tainly is a talented lawyer, he has also 
represented several clients, significant 
clients, with views far outside the 
mainstream, and he has not, to my sat-
isfaction, disavowed the views of these 
clients. He was given every chance to 
in hearings. He was trying to be pinned 
down by people on the committee 
about: What are your views? I under-
stand your clients’ views. What are 
your views? And he would not respond 
to those. 

He said: Well, these are views of my 
clients. I understand the views of your 
clients. If they are pushing pornog-
raphy, child pornography, want to have 
access to this, I understand that. What 
are your views? And he demurred each 
time and would not respond clearly. 

Based on that record, I am led to be-
lieve it is highly likely David Ogden 
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may share the views of some of his cli-
ents—of those who have supported por-
nography—and I cannot trust him to 
enforce some of our Nation’s most im-
portant antichild pornography laws— 
laws that he has a history of arguing 
are unconstitutional. That is a position 
he took as a lawyer: that these are un-
constitutional, antichild pornography 
laws. 

In an amicus brief David Ogden filed 
in United States v. American Library 
Association, he argued that the Chil-
dren’s Internet Protection Act, which 
requires libraries receiving Federal 
funds to protect children from online 
pornography on library computers, 
censored constitutionally protected 
material and that Congress was vio-
lating the first amendment rights of li-
brary patrons. Now, that was the posi-
tion David Ogden took. 

In a response to written questions 
submitted by Senator GRASSLEY after 
his confirmation hearing, David Ogden 
indicated he served as pro bono coun-
sel—for people who are not lawyers, 
that means he did it for free—in this 
case, further calling into question his 
personal views. If you are willing to 
represent a client for free, it seems to 
me there is some discussion or possi-
bility you may really share your cli-
ent’s views on this issue regarding ac-
cess to online pornography at libraries. 

The Children’s Internet Protection 
Act passed this body, the Senate, by a 
vote of 95 to 3 back in 2000. Ninety-five 
Members of this body believed the Chil-
dren’s Internet Protection Act was an 
appropriate measure to protect chil-
dren from Internet filth and was con-
stitutional because our duty, as well, is 
to stand for the Constitution and to 
abide by the Constitution and uphold 
it. 

How can we trust David Ogden to en-
force this law when he argued against 
it as a pro bono counsel? 

In another very disturbing case, 
Knox v. the United States, in which 
Stephen Knox was charged and con-
victed for violating antichild pornog-
raphy laws—these are child pornog-
raphy laws but child pornography laws 
which I think are in another thor-
oughly disgusting category—David 
Ogden filed a brief on behalf of the 
ACLU and others challenging the Fed-
eral child pornography statutes. At 
issue in this case was how child por-
nography is defined under the Federal 
statutes. 

I am sure many of my colleagues will 
remember the controversy that sur-
rounded this case. As you may recall, 
Stephen Knox was prosecuted by the 
Bush Justice Department—during the 
first Bush Presidency—and ultimately 
convicted, after U.S. Customs inter-
cepted foreign videotapes he had or-
dered. By the time his conviction was 
appealed, however, President Clinton 
was in office, and the Justice Depart-
ment changed its position on Knox’s 
conviction. Drew Days, Clinton’s Solic-
itor General at the time, chose not to 
defend the conviction of Knox. 

The Clinton Justice Department said: 
Yes, he is convicted, but we are not 
going to prosecute this. But the Sen-
ate, by a vote of 100 to 0—which is real-
ly rare to get around this place—and 
the House, by a vote of 425 to 3, re-
jected the Clinton Justice Depart-
ment’s interpretation of the child porn 
laws. The Senate unanimously said: 
Prosecute this. Prosecute this child 
pornography case. 

David Ogden was on the wrong side of 
this case. I urge my colleagues to con-
sider whether a man who has taken 
such extreme positions on pornog-
raphy, and especially child pornog-
raphy, can be trusted to enforce Fed-
eral laws prohibiting this cultural 
toxic waste. I am not convinced that 
David Ogden does not share the views 
he advocated in the Knox case, and I 
am concerned that at the very least he 
may be sympathetic to the views of his 
former clients. 

I hope David Ogden proves me wrong 
and he demonstrates a strong willing-
ness to enforce Federal child pornog-
raphy and obscenity laws. These laws 
are on the books. I hope he enforces 
them. But I cannot in good conscience 
vote in favor of his nomination given 
his past record and the positions he has 
taken. His past positions have been far 
too extreme and outside of the main-
stream for me, or I think for most 
Americans, and certainly for most par-
ents, to be able to support him to be 
No. 2 in command of the Justice De-
partment that enforces these laws. 

I realize many of my colleagues, and 
likely the majority, are going to cast 
their votes in favor of David Ogden. Be-
fore they do, I ask them to please con-
sider the negative impact pornography 
has had—and particularly child pornog-
raphy has had—on this society and the 
important role the Justice Department 
plays in protecting children from ob-
scene and pornographic material, par-
ticularly child pornography. 

The infiltration of pornography into 
our popular culture and our homes is 
an issue that every family now grap-
ples with. Once relatively difficult to 
procure, it is now so pervasive that it 
is freely discussed all over. Pornog-
raphy has become both pervasive and 
intrusive in print and especially on the 
Internet. Lamentably, pornography is 
now also a multibillion-dollar-a-year 
industry. While sexually explicit mate-
rial is often talked about in terms of 
‘‘free speech,’’ too little has been said 
about its devastating effects on users 
and their families. 

According to many legal scholars, 
one reason for the industry’s growth is 
a legal regime that has undermined the 
whole notion that illegal obscenity can 
be prosecuted. The Federal judiciary 
continues to challenge our ability to 
protect our families and our children 
from gratuitous pornographic images, 
and we must have a Justice Depart-
ment that is committed to combating 
this most extreme form of pornog-
raphy. 

Perhaps the ugliest aspect of the por-
nographic epidemic is child pornog-

raphy. This is where Mr. Ogden’s 
record is most disturbing because he is 
outside of even the minimal consensus 
on pornographic prosecutions that 
exist. Children as young as 5 years old 
are being used for profit in this, regret-
tably, fast-growing industry. While 
there has been very little consensus on 
the prosecution of even the most hard- 
core adult pornography, there has been 
widespread agreement on the necessity 
of going after the purveyors of child 
porn. Despite this agreement, this 
exploitive industry continues to thrive. 
Every day, there are approximately 
116,000 online searches for child pornog-
raphy—116,000. I think we can all agree 
that we have a duty to protect the 
weakest members of our society from 
exploitation and from abuse. 

I fear David Ogden will be a step 
backward—and certainly sends that 
signal across our society and to our 
parents and our families in this effort 
to combat this most dangerous form of 
pornography. For those reasons, I will 
be casting a ‘‘no’’ vote on his confirma-
tion. 

Madam President, I yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
The PRESIDING OFFICER. The Sen-

ator from Utah is recognized. 
Mr. HATCH. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

OBAMA BUDGET 
Mr. HATCH. Madam President, a cou-

ple weeks ago the Obama administra-
tion released an outline of its budget 
plan for fiscal year 2010. The budget is 
a plan that reflects the President’s 
agenda and priorities for the fiscal 
year. 

The document with which most of 
our colleagues are quite familiar with 
by now is entitled, ‘‘A New Era of Re-
sponsibility—Renewing America’s 
Promise.’’ While this is a nice title for 
which I commend the President, it does 
not sound like the appropriate name 
for a work of fiction. Because of the 
impact of the policies outlined in this 
budget, a more fitting title might be, 
‘‘How To End America’s Global Leader-
ship and Prosperity Without Really 
Trying.’’ Even better, it sounds more 
like a 1973 Disney animation entitled 
‘‘Robinhood.’’ 

In this Oscar-nominated movie about 
a legendary outlaw, I think a colloquy 
between Little John and Robinhood 
sums it up best. Little John said: 

You know somethin’, Robin? I was just 
wonderin’, are we good guys or bad guys? 
You know, I mean our robbing the rich to 
give to the poor. 

Robinhood responded: 
Rob? Tsk, tsk, tsk. That’s a naughty word. 

We never rob. We just sort of borrow a bit 
from those who can afford it. 

Simply stated, this budget declares 
war on American jobs and on the abil-
ity of American businesses to save or 
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create them. It is bitingly ironic, since 
on the first page of the budget message 
the President said that the time has 
come, ‘‘not only to save and create new 
jobs, but also to lay a new foundation 
for growth.’’ 

The only thing this budget lays the 
foundation of growth for is more Gov-
ernment spending and more taxes. 

Indeed, this budget is so bad, it is 
hard to know where to begin to de-
scribe what is wrong with it. But let’s 
start with the tax provisions beginning 
on page 122 of the budget. Right there 
in black and white are the administra-
tion’s plans to increase taxes on Amer-
ican businesses—the only entities that 
can create and save jobs on a perma-
nent basis—by a minimum of $1.636 
trillion over 10 years. I say ‘‘min-
imum’’ because the total amount may 
be much higher, as I will explain a lit-
tle later in my remarks. 

This budget is a masterpiece of con-
tradiction. For example, it promises 
the largest tax increases known to hu-
mankind while promising tax cuts to 95 
percent of working families. In reality, 
the President wants to play Robinhood 
by redistributing trillions of dollars 
from those who already pay the lion’s 
share of this Nation’s income taxes and 
give a significant portion of it, through 
refundable tax credits, to those who 
now pay no income taxes at all. 

The budget promises millions of jobs 
to be saved or created but takes away 
the very means for the private sector 
to perform this job creation through 
increases in capital gains taxes, carried 
interest, and the top individual rates 
where most business income is taxed. 

The budget is also contradictory to 
stimulating the economy. On one hand, 
it claims to provide $72 billion in tax 
cuts for businesses, but on the other 
hand, the budget raises $353 billion in 
new taxes on businesses, not counting 
the hundreds of billions—perhaps tril-
lions—more in so-called ‘‘climate reve-
nues.’’ 

The budget decries the role of hous-
ing in bringing about our economic cri-
sis. It reduces the value of millions of 
homes by reducing the value of the 
home mortgage interest deduction. The 
budget talks about struggling families 
but reduces the incentive for taxpayers 
with the means to donate to charity to 
do so. 

The President claims this budget is 
free from the trickery and budget gim-
micks that have characterized those of 
previous administrations, but he then 
assumes the extension of all the 2001 
and 2003 tax relief and the AMT patch 
into the baseline and then eliminates 
some of the same tax relief and counts 
it as new revenue. I could go on and on 
about other contradictions and ironies 
in this budget outline, and this is like-
ly just a preview. Wait until we get all 
the details. 

The budget outline indicates tax in-
creases of $990 billion over the next 10 
years in so-called ‘‘loophole closers’’ 
and ‘‘upper income tax provisions dedi-
cated to deficit reduction.’’ This is in 

addition to at least $646 billion more in 
so-called ‘‘climate revenues.’’ 

In short, President Obama is pro-
posing to raise taxes at a time when we 
are in a recession. The last time we 
raised taxes during a recession, we 
went into a depression. 

The President claims these tax hikes 
will not take effect until 2011, when he 
believes the economy will recover. This 
is in itself a huge contradiction. Why is 
it not a good idea to raise taxes this 
year, but it is OK to do so 2 years 
hence, when most economists believe 
we will just begin to recover from the 
most serious downturn since the 1930s? 
Huge new taxes in 2011 may be as dan-
gerous to our long-term recovery as 
putting them in place right now. I find 
it very interesting that the new admin-
istration and many of our colleagues 
on the other side of the aisle recognize 
tax increases have a negative effect on 
economic growth. So please explain 
again why they would be a good idea 2 
years from now. If the President be-
lieves the economy will have recovered 
by 2011, then why does he keep using 
the fear of a looming, deep recession to 
push forward his spending projects? Is 
it because he knows the economy will 
rebound with or without the ‘‘Making 
Work Pay’’ tax credit for funding for 
infrastructure? This budget would 
make the Making Work Pay tax credit 
permanent. If this credit, which costs 
the taxpayers $116 billion for just 2 
years in the stimulus bill and would 
cost more than half a trillion dollars 
over 10 years in this budget, is a stim-
ulus measure, as we were told, why is it 
included in the President’s budget be-
yond 2011, when he predicts the econ-
omy to recover? 

Let us take a look at the single larg-
est tax increase proposal in the history 
of the world—a huge tax on middle-in-
come people—the so-called ‘‘climate 
revenues’’ that are listed at $646 billion 
over 10 years. The proponents of this 
job-killing idea call it a ‘‘cap-and- 
trade’’ auction, but it is, in reality, 
nothing more than a gargantuan new 
tax on American businesses. Moreover, 
a close look at the footnotes of the ta-
bles reveals that this $646 billion is not 
even the extent of this new tax on 
American industry. The footnotes indi-
cate this is just the portion of the new 
tax hike that will be used to pay for 
the Making Work Pay credit perma-
nent and for clean energy initiatives. 
Additional revenues will be used to 
‘‘further compensate the public.’’ It 
sounds like more income distribution 
to me. 

In a briefing of staff last week, top 
administration officials admitted these 
revenues could be two to three times 
higher than the $646 billion listed in 
the budget. That means this tax could 
reach as high as $1.9 trillion—a $1.9 
trillion tax increase. That is insane. So 
what we have in this first part is a 
brandnew tax increase on the indus-
trial output of the United States of 
America, a tax that has never been lev-
ied before and which could raise as 

much as $1.9 trillion over 10 years, and 
this budget says it is all right because 
the proceeds of the new tax will go to 
‘‘compensate the public.’’ 

Now, this $1 trillion-plus tax increase 
will mean businesses will have less 
money to hire new employees or pay 
salaries of existing employees. How are 
we going to compensate the hundreds 
of thousands or perhaps millions of 
workers who are employed by these in-
dustries when they lose their jobs be-
cause their companies can no longer 
compete because of this new tax? Will 
that be part of ‘‘compensating the pub-
lic’’? 

The next highest category of tax in-
creases is almost as bad. The budget 
outline indicates it would raise $637 bil-
lion over 10 years by allowing some of 
the job-creating tax cuts from 2001 and 
2003 to expire at the end of 2010. Now, 
these massive tax increases are touted 
as hitting only the so-called wealthy in 
our society; those who, in another part 
of the budget—page 14—are referred to 
as the few ‘‘well off and well con-
nected’’ on whom the Government 
‘‘recklessly’’ showered tax cuts and 
handouts over the past 8 years. 

What this gross mischaracterization 
does not say is, many of these same in-
dividuals are the ones who have the 
ability to save or create the very jobs 
we need to turn our economy around. 

What the Obama administration and 
many Democrats in Congress refuse to 
recognize is the fact that a majority of 
the income earned by small- and me-
dium-sized businesses in America is 
taxed through the individual tax sys-
tem. In other words, many of these 
small businesses pay their taxes as in-
dividuals, and they will thus be subject 
to these huge tax increases. 

According to the National Federation 
of Independent Businesses, over half 
the Nation’s private sector workers are 
employed by small businesses. More-
over, 50 percent of the owners of these 
businesses fall into the top two tax 
brackets which are the ones being tar-
geted for big tax increases by the 
Obama budget. Let me repeat that. 
Fifty percent of the owners of these 
small businesses fall into the top two 
tax brackets, which are the ones being 
targeted for the big tax increases by 
the Obama budget. 

The Small Business Administration 
tells us that 70 percent of all new jobs 
each year are created by small busi-
nesses. Why in the world would we 
want to harm the ability of America’s 
job creation engines—small busi-
nesses—to help us create or save the 
jobs we so badly need right now? Why 
would we want to harm their ability? 
This is sheer folly. 

President Obama claims he is pro-
viding tax relief to 95 percent of Ameri-
cans. If you look closely, you will see 
that the budget raises the cost of living 
for lower wage earners. How? The budg-
et raises $31 billion in taxes from do-
mestic oil and gas companies. At a 
time when we are trying to decrease 
our dependence on foreign oil, we are 
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forcing oil companies to raise the price 
of gas at the pump. This increase in gas 
prices at the pump will have a greater 
impact on lower income wage earners 
than on anyone else. 

I think this cartoon illustrated by 
David Fitzsimmons of the Arizona 
Daily Star, with a few of my edits, says 
it best: We will create 4 million jobs 
out of one side, and we will raise taxes 
on those who create those jobs on the 
other. That is a little harsh, but it kind 
of makes its point. I don’t like to see 
our President depicted this way, but I 
have to admit it is a pretty good car-
toon. 

The budget outline also opens the 
door to universal health care by cre-
ating a 10-year, $634 billion ‘‘reserve 
fund’’ to partially pay for the vast ex-
pansion of the U.S. health care system, 
an overhaul that could cost as much as 
$1 trillion over 10 years. This expansion 
is financed, in part, by reducing pay-
ments to insurers, hospitals, and physi-
cians. Already I am being deluged by 
hospitals and physicians. How are they 
going to survive if they get hammered 
this way? Now, most people don’t have 
much sympathy for hospitals and phy-
sicians, but it does take money to run 
those outfits, and to take as much as $1 
trillion over 10 years by reducing pay-
ments in part to insurers and hospitals 
is pretty serious. Highlights of these 
reductions include competitive bidding 
for Medicare Advantage, realigning 
home health payment rates, and by 
lowering hospital reimbursement rates 
for certain admissions. 

Almost one-third of the health re-
serve fund would be financed by forcing 
private health plans participating in 
the Medicare Advantage Program to go 
through a competitive bidding process 
to determine annual payment rates. I 
wish to remind my colleagues that in 
the past, Medicare managed care plans 
left rural States due to low payments. 
Utah was one of the States that was se-
verely impacted. I know my State was 
hurt by it. 

Many other States were hurt as well, 
especially rural States. To correct this 
situation, Members of Congress on both 
sides of the aisle worked with both the 
Clinton and Bush administrations to 
address this issue in a bipartisan man-
ner by creating statutory language to 
create payment floors for Medicare Ad-
vantage Plans. As a result, Medicare 
beneficiaries across the country have 
access to Medicare Advantage Plans, 
and 90 percent of them seem to be 
happy with those plans. 

By implementing a competitive bid-
ding process for Medicare Advantage, 
choice for beneficiaries in the Medicare 
Advantage program will be limited. 

It is unclear whether Medicare Ad-
vantage programs will continue in 
rural parts of our country—areas such 
as Utah, where Medicare payments are 
notoriously low. You can go on and on 
with the many small States that are 
represented by Senators on the Fi-
nance Committee—including me. 

I served as a key negotiator on the 
House-Senate conference that created 

the Medicare Advantage program. I 
cannot support any initiative that I be-
lieve will limit beneficiaries’ choices in 
coverage under this program. 

Another outrage and irresponsible at-
tack on U.S. jobs is contained in the 
proposal the budget calls ‘‘implement 
international enforcement, reform de-
ferral, and other tax reform policies.’’ 
This line item is estimated to raise $210 
billion over 10 years. This vague de-
scription can really mean only one 
thing: The Obama administration plans 
to tax the foreign subsidiaries of all 
U.S.-owned businesses on their earn-
ings whether they send the money back 
to the United States or keep it in-
vested in a foreign country. This is 
similar to requiring individual tax-
payers to pay taxes each year if the 
value of their home or investments 
goes up even if they do not sell them. 

The real danger of this proposal, 
however, is its impact on U.S. compa-
nies and their ability to compete in the 
global marketplace. Almost all of our 
major trading partners tax their home- 
based businesses only on what they 
earn at home. The rest of the world 
taxes it that way. They don’t tax their 
businesses for moneys earned overseas 
that don’t come back. Those moneys 
are taxed there. The U.S. system is 
practically the only worldwide system 
in the industrialized world. 

What this means is that an American 
company that is competing for busi-
ness in some other nation—let’s say 
India—may have competitors from 
France, the UK, and Germany. Because 
these other nations don’t tax their 
companies on profits earned in coun-
tries other than the home country, 
they would enjoy a significant com-
petitive advantage over any U.S. com-
pany, which, under the Obama pro-
posal, would have to pay U.S. taxes on 
any profits earned. The result would 
simply be that multinational busi-
nesses would shun the United States 
and relocate elsewhere, as many have 
already done. A lot of Fortune 500 com-
panies have left our country, in part 
because of tax ideas such as this. They 
don’t want to go. U.S. firms will be-
come ripe for international takeovers, 
and we would lose our global leader-
ship, prestige, market share, jobs, and 
the bright future our country has en-
joyed for decades. 

In 1960, 18 of the world’s largest com-
panies were headquartered in the 
United States. Today, just eight are 
based in the United States. We have 
the largest corporate tax rates of any 
major country in the world. Can you 
imagine, if we reduced those rates, as I 
and other Republicans have suggested, 
from 35 to 25 percent, the jobs that 
would be automatically created? I can-
not begin to tell you. 

In 1960, we had 18 of the world’s larg-
est companies right here in the United 
States. Today, we only have eight 
based in the United States, partly be-
cause of these stupid, idiotic tax 
changes. If we pass this proposal, with-
in a short time, there will be none. I 

predict that. The United States will be 
the last place on Earth businesses will 
want to locate. 

I will show you this poster: Effect of 
Taxing U.S.-owned Subsidiaries. The 
United States has the second highest 
corporate tax rate. Again, in 1960, 18 of 
the world’s largest companies were 
headquartered here. Today, only eight 
of the world’s largest companies are 
headquartered in the United States. 
This is part of the reason. 

The President believes our Tax Code 
includes incentives for U.S. businesses 
to ship jobs overseas, and this proposal 
is an attempt to end this practice. 
However, the evidence shows that our 
tax laws do not lead to U.S. job loss but 
to increases in U.S. employment when 
companies invest overseas. 

We have all heard the accusations, 
time after time, right here on the Sen-
ate floor. It goes something like this: 
U.S. companies close their plants here, 
laying off all of their workers, just to 
move their production to a lower wage 
paying country, where those same 
goods are made with cheap labor and 
then shipped right back into the 
United States. Well, these accusations 
are largely unfounded. In 2006, just 9 
percent of sales of U.S.-controlled cor-
porations were made back to the 
United States. Our companies are not 
sending production jobs for U.S. prod-
ucts overseas. Instead, they are mak-
ing products overseas for the overseas 
market, and they are doing it for solid 
business reasons, such as transpor-
tation savings, not for tax reasons. 

Moreover, the evidence shows that 
the U.S. plants of companies without 
foreign operations pay lower wages 
than domestic plants of U.S.-owned 
multinational companies. This means 
companies that have overseas oper-
ations pay more to their U.S. workers 
than those that do not invest in other 
nations. 

Studies by respected economists 
show that increasing foreign invest-
ment is associated with greater U.S. 
investment and higher U.S. wages. 
Overseas investment by U.S. companies 
is generally a good thing for the U.S. 
economy and for U.S. jobs. Attacking 
the deferral rule, as the Obama budget 
proposes, would do horrendous damage 
to our ability to compete in an increas-
ingly global economy and will lead to 
our loss of world industrial leadership. 

Just this week, I talked to one of the 
leading pharmaceutical CEOs in Amer-
ica. This leader and his family all came 
to America. They love this country. 
They don’t want to leave. He made it 
very clear that if this type of tax law 
goes through, he is going to move to a 
more fair country. He will have to in 
order to compete. He probably will 
move his operations to Switzerland, 
where they are not treated like this. 
He doesn’t want to do that—leave this 
beloved country—but to compete he 
would have to. All those jobs would go 
from here to there. I don’t know who is 
thinking about this in the Obama ad-
ministration, but they better start 
thinking about it. 
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I could go on about why this is the 

worst budget proposal I have seen in all 
of my nearly 33 years in this body. 
However, I will simply focus on one 
more reason. 

President Obama has said this budget 
would allow us to reduce the Federal 
deficit by half over the next 4 years. 
While this is a noble goal, unfortu-
nately, it is not one he can claim. 
Using the only common baseline there 
is, which assumes no change to current 
law, the deficit would decline—if we 
had no changes in current law—from 
$1.428 trillion in 2009 to $156 billion in 
2013. That is including the expiring tax 
cuts. To put it in other words, if we do 
nothing, according to CBO, the deficit 
would decline by 90 percent over the 
next 4 years. Let me say that again. If 
we do nothing, the Federal deficit 
would decline by 90 percent, according 
to the estimates. President Obama pro-
poses to reduce that decline to 50 per-
cent by adding more Government 
spending. 

I wish President Obama would follow 
his own lofty rhetoric. He says he 
wants to save and create jobs. We all 
do. But the way to do it is not through 
the job-killing policies found in this 
budget. He said it is time for honest 
and forthright budgeting. But this doc-
ument is just a means for him to put 
forth his ultraliberal philosophy while 
claiming to be fiscally responsible. As 
you can see from this cartoon, the 
President talks the talk, but this budg-
et doesn’t walk the walk. Again, I 
know he probably laughs at these 
things, as I do when they do it to me. 
I don’t want to treat the President like 
that, but it does make the point. He 
talks bipartisanship, he talks fiscal re-
sponsibility, but everything they are 
doing can be called irresponsible by 
good people who understand economics. 

Look, I happen to like this President. 
I happen to want him to succeed. I care 
for the man. He is bright, articulate, 
and charismatic. I think that is appar-
ent by the way the general public 
treats him. They want him to succeed. 
I do too. He doesn’t write this budget 
himself. I don’t blame him for this, ex-
cept it is under his auspices that it is 
being touted. He has bright people 
around him. It is tough to find people 
brighter than Larry Summers; I think 
a lot of him. JOE BIDEN is very bright, 
and he knows a little bit about this. 
JOE admits that he is a self-confessed 
liberal. They are allowing this to go 
forward at a time when they are going 
to hurt this country rather than help 
it. I think we have to point some of 
these things out, and hopefully the 
President will see some of these things 
and say: Holy cow, I didn’t realize this 
was in the budget. It is pretty hard be-
cause most people don’t know what is 
in the budget. I doubt he has had a 
chance to read it. I want him to suc-
ceed, but he is not going to succeed 
with this kind of a budget. 

This country is resilient, and maybe 
the country will pull out of this no 
matter what he does. I think we are in 

very trying times. This is the greatest 
country in the world. I don’t want to 
see it diminished in any way. I am pre-
pared to do things—people know that 
around here—to bring people together 
on both sides and help this President 
be successful. He has made overtures to 
me, and I very much respect him and I 
appreciate that. I want to help him. 

I have to tell you that one of the rea-
sons I am giving these remarks today 
is because I am very concerned about 
this type of a budget. We have put up 
with this kind of stuff in both Demo-
cratic and Republican administrations. 
It is time to quit doing it and start fac-
ing realities in this country. I see as 
much as a $5 trillion deficit in the near 
future. It is hard to even conceive of 
that. Yet that is where we are headed. 

I want Mr. Geithner to succeed. Ev-
erybody knows I stood firmly for him 
in spite of all of the problems. He is a 
very bright guy, and I hope he suc-
ceeds. I will do what I can to help him, 
as a member on the Finance Com-
mittee and other committees as well. 

They are not going to succeed with 
this type of budget. If they do, it will 
only be temporary. Our kids are going 
to pay these costs. They are going to 
pay for this mess. Elaine and I have 23 
grandchildren I am concerned about, 
and 3 great-grandchildren. I don’t want 
to stick them like this. I hope the 
President will get into it a little bit 
more, and I hope Larry Summers will 
get into it a little bit more. I think 
they have been taking advantage of a 
crisis to pass a huge welfare agenda 
that is going to hurt this country. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. INHOFE. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. INHOFE. Madam President, I 
have been watching the nominations 
from President Obama with quite a bit 
of concern. When I go back to my State 
of Oklahoma, people say: What would 
happen to us if we didn’t pay our taxes? 
And I thought it couldn’t get much 
worse than that. 

I am here today to make sure every-
one focuses attention on a couple of 
nominations that I think are out-
rageous. 

First is my opposition to the nomina-
tion of David Ogden to be the U.S. Dep-
uty Attorney General. Last year, Con-
gress passed a significant piece of legis-
lation, the Protect Our Children Act, 
to address a growing problem of child 
pornography and exploitation. Both 
sides of the aisle hailed it as a great 
success. Democrats and Republicans 
thought that was great; we are going to 
protect our kids against child pornog-
raphy and exploitation. While I proudly 
supported that legislation, I am 
shocked President Obama has nomi-
nated a candidate to serve in the No. 2 

position in the Department of Justice 
who has repeatedly represented the 
pornography industry and its interests. 

As we are witnessing a significant in-
crease in the exploitation of children 
on the Internet, we do not need a Dep-
uty Attorney General who will be dedi-
cated to protecting children with that 
kind of a background. David Ogden has 
represented the pornography industry 
for a long period of time. 

In United States v. American Library 
Association, Ogden challenged the 
Children’s Internet Protection Act of 
2000. I remember that well. We passed 
it here. He filed a brief with the Su-
preme Court opposing Internet filters 
that block pornography at public li-
braries. He challenged provisions of the 
Child Protection and Obscenity En-
forcement Act of 1988 which seeks to 
prevent the exploitation of our Na-
tion’s most vulnerable population; that 
is, our children. He instead fought for 
the interests of the pornography indus-
try. 

As a grandfather of 12 grandchildren, 
I am confident that I stand with vir-
tually all of the parents and grand-
parents around this country in oppos-
ing gross misinterpretations of our 
Constitution some use to justify the 
exploitation of women and children in 
the name of free speech. That is what 
was happening. That is David Ogden. 

Some claim Ogden is simply serving 
his clients. Yet his extensive record in 
representing the pornography industry 
is pretty shocking, especially consid-
ering he has been nominated to serve 
in the Government agency that is re-
sponsible for prosecuting violations of 
Federal adult and children pornog-
raphy laws. 

Let’s keep in mind, he is in the posi-
tion of prosecuting the offenders of 
these laws, and yet he has spent his ca-
reer representing the pornography in-
dustry. 

Additionally, his failure to affirm the 
right to life gives me a great concern. 
I don’t think that is uncharacteristic 
of most of the nominees of this Presi-
dent. No one is pro-life that I know of, 
that I have seen. 

In the Hartigan case, Ogden coau-
thored a brief arguing that parental 
notification was an unconstitutional 
burden for a 14-year-old girl seeking to 
have an abortion. In the case of abor-
tion, parents have the right to know. 

Furthermore, as a private attorney, 
Ogden filed a brief in the case of 
Planned Parenthood v. Casey in opposi-
tion to informing women of the emo-
tional and psychological risks of abor-
tion. In the brief, he denied the poten-
tial mental health problems of abor-
tion on women. This is what he wrote. 
The occupier of the chair is a woman. 
I think it is interesting when men are 
making their interpretation as to what 
feelings women have. 

He wrote this. Again, this is the same 
person we are talking about, David 
Ogden. He said: 

Abortion rarely causes or exacerbates psy-
chological or emotional problems . . . she is 
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more likely to experience feelings of relief 
and happiness, and when child-birth and 
child-rearing or adoption may pose concomi-
tant . . . risks or adverse psychological ef-
fects . . . 

What he is saying is it is a relief. 
This is something he finds not offen-
sive at all. He is actually promoting 
abortions. 

We have to be honest. We need to 
talk about the mounting evidence of 
harmful physical and emotional effects 
that abortion has on women. 

For these reasons, I oppose his nomi-
nation. 

I also want to address my opposition 
to the nomination of Elena Kagan to 
serve as Solicitor General. Because of 
its great importance, quite often they 
talk about the Solicitor General as the 
tenth Supreme Court Justice and, 
therefore, it requires a most exemplary 
candidate. She served as the dean of 
Harvard Law School, which is no doubt 
an impressive credential. However, in 
that role, she demonstrated poor judg-
ment on a very important issue to me. 

While serving as the dean of Harvard 
Law School, Kagan banned the mili-
tary from recruiting on campus. We 
have to stop and remember what hap-
pened in this case. In order to protect 
the rights of people to recruit—we are 
talking about the military now—on 
campuses to present their case—noth-
ing mandatory, just having an option 
for the young students—Jerry Sol-
omon—at that time I was serving in 
the House of Representatives with 
him—had an amendment that ensured 
that schools could not deny military 
recruiters access to college campuses. 
Claiming the Solomon amendment was 
immoral, she filed an amicus brief with 
the Supreme Court in Rumsfeld v. 
FAIR opposing the amendment. The 
Court unanimously ruled against her 
position and affirmed that the Solomon 
amendment was constitutional. 

It is interesting, for a split division it 
might be different. This is unanimous 
on a diverse Court. 

I also express my opposition to two 
other Department of Justice nomi-
nees—Dawn Johnsen and Thomas 
Pirelli. Dawn Johnson, who has been 
nominated to serve as Assistant Attor-
ney General in the Office of Legal 
Counsel, has an extensive record of pro-
moting a radical pro-abortion agenda. 
She has gone to great lengths to chal-
lenge pro-life provisions, including pa-
rental consent and notification laws. 
She has even inserted on behalf of the 
ACLU that ‘‘Our position is that there 
is no ‘father’ and no ‘child’—just a 
fetus.’’ 

As a pro-life Senator who believes 
each child is the creation of a loving 
God, I believe life is sacred. I cannot in 
good conscience confirm anyone who 
has served as the legal director for the 
National Abortion and Reproductive 
Rights Action League. The right to life 
is undeniable, indisputable, and un-
equivocal. It is a foundational right, a 
moral fiber fundamental to the 
strength and vitality of this great Na-
tion. 

For a similar reason I can’t support 
the nomination of Thomas Perrelli to 
serve as Associate Attorney General. 
Keep in mind now, we are talking 
about the four top positions in the Jus-
tice Department. And like other nomi-
nees I have discussed today, Mr. 
Perrelli has failed to affirm and pro-
tect the dignity of all human life, as an 
advocate for euthanasia, and I think 
we know the background of that. 

I would only repeat that these are 
not people with just an opinion, they 
are extremists. We are talking about 
someone in the No. 2 position of the 
Department of Justice who actually 
has been involved in representing the 
pornography industry, and this is 
something that is totally unacceptable. 

I think as we look at these nomina-
tions, I suggest that those individuals 
who are supporting these look very 
carefully, because people are going to 
ask you the question: How do you jus-
tify putting someone who supports por-
nography, who has worked for it and 
been paid by that industry, in the No. 
2 position in the Justice Department? 

With that, Madam President, I yield 
the floor. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Ms. KLOBUCHAR. Madam President, 
I ask unanimous consent to speak for 
up to 7 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. KLOBUCHAR. Madam President, 
I am here to speak in favor of David 
Ogden to be the next Deputy Attorney 
General of the United States. 

I have listened to my colleague and 
friend from Oklahoma, and I am not 
going to be able to respond to every-
thing he said about every nominee, but 
I did want to talk today about Mr. 
Ogden. He is someone who I believe 
should be our next Deputy Attorney 
General, at a Department of Justice 
that is much in need of a Deputy At-
torney General, and he is someone who 
will hit the ground running. He will 
beef up civil rights and antitrust en-
forcement. He will address white-collar 
crime and drug-related violence, as 
well as help to keep our country safe 
from terrorist attacks. 

We know the to-do list and the de-
mands on the next Deputy Attorney 
General will be great. Part of why it 
will be so great is something that I saw 
in my own State. We had a gem of a 
U.S. Attorney General Office in Min-
nesota, and we still do, but there was a 
period of time where I saw its destruc-
tion and rot by putting one political 
appointee in charge of that office. It 
was a huge mistake. The office was in 
an uproar. They got away from their 
regular mission. Luckily, Attorney 
General Mukasey put in a career pros-
ecutor, Frank McGill, who has put the 
office back on track, and I thank him 
for that. We have suggested—rec-
ommended—a new name to the Attor-
ney General and the President for the 
next U.S. Attorney in Minnesota. But I 
tell you that story for a reason, and 

that is justice is important and order is 
important and management is impor-
tant in our criminal justice system. We 
went so far away from that when 
Alberto Gonzalez was the Attorney 
General. That is why it is so important 
to have David Ogden in there to work 
with Eric Holder. 

David Ogden has demonstrated intel-
ligence and judgment, leadership and 
strength of character and, most impor-
tantly, a commitment to the Depart-
ment of Justice. He has the experience 
and the integrity, I say to my col-
leagues, to serve as the next Deputy 
Attorney General. One of the most im-
portant roles of a Deputy Attorney 
General is to make sure that the day- 
to-day operations of the Department 
run smoothly and to provide effective 
and competent management guided by 
justice. I know David Ogden can do 
that. His experience both as Chief of 
Staff and counselor to former Attorney 
General Reno, as well as his experience 
as Assistant Attorney General for the 
Department’s civil division under 
President Clinton proves that David 
Ogden has experience and the integrity 
to do the job. 

I have heard all these allegations 
made, including by my colleague. I 
want to tell you some of the people 
who are supporting David Ogden. His 
nomination is supported by a number 
of law enforcement and community 
groups, including among others, the 
Fraternal Order of Police—not exactly 
a radical organization. He is supported 
by the National District Attorneys As-
sociation, the Partnership for a Drug 
Free America, and the National Sher-
iffs’ Association. 

The National Center for Missing and 
Exploited Children is a strong sup-
porter. In fact, they sent a letter say-
ing they gave David Ogden their enthu-
siastic support. In particular, they 
wrote: 
. . . during Mr. Ogden’s tenure as Chief of 
Staff and Counsel to the Attorney General, 
we worked closely with the Attorney Gen-
eral in attacking the growing phenomenon of 
child sexual exploitation and child pornog-
raphy. As counselor to the Attorney General, 
Mr. Ogden was intricately involved in help-
ing to shape the way our group responded to 
child victimization challenges and delivered 
its services. 

It is seconded by the Boys and Girls 
Clubs of America, which also supports 
David Ogden’s nomination. In addition 
to these law enforcement and child pro-
tective groups, David Ogden has re-
ceived broad bipartisan support from a 
number of former Department officials, 
including Larry Thompson, a former 
Deputy Attorney General under Presi-
dent George W. Bush, and George 
Terwilliger, who served in the same 
role under President George H. W. 
Bush. 

There are so many things on the Jus-
tice Department’s plate, and we need 
someone to be up and running. But I 
want to respond specifically to some of 
the things we have heard today. There 
was a statement by one of Senators 
that Mr. Ogden opposed a child pornog-
raphy statute that we passed in 1998. 
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That is simply not correct, and I hope 
my colleagues know that. In fact, as 
head of the Civil Division of the De-
partment of Justice, he led the vig-
orous defense of the Child Online Pro-
tection Act of 1998 and the Child Por-
nography Prevention Act of 1996. 

There were also 
mischaracterizations, for political rea-
sons, of Mr. Ogden’s record. We have al-
ready talked about how he is supported 
by the major police organizations in 
this country. Well, in addition to that, 
he has a general business practice, and 
before that he served in government. 
His work at the WilmerHale law firm 
over the past 8 years, for example, 
hasn’t centered on first amendment 
litigation. He has represented cor-
porate clients, from Amtrak to the 
Fireman’s Fund. 

They also said that somehow Mr. 
Ogden took some position taken by Mr. 
Ogden’s clients, who were America’s li-
brarians and booksellers. Rather, the 
Senate rejected the Clinton adminis-
tration’s interpretation, and Mr. Ogden 
made clear to the Judiciary Committee 
that he disagreed with that interpreta-
tion. In his testimony, he made clear 
that he is comfortable with the ruling 
of the Court and agreed with the Sen-
ate resolution. 

You can go on and on about some of 
these misstatements about Mr. Ogden’s 
record, but let us look at what is going 
on here. As I mentioned before, the 
child protection community supports 
Mr. Ogden based on his strong record of 
protecting children. Now, I tend to be-
lieve the people who deal every day 
with helping families with missing 
children more than I believe some 
statement that is made in a political 
context. I will be honest with you, I 
tend to believe the Fraternal Order of 
Police when they give an endorsement 
more than I believe some statement 
made in a political context. 

Let me tell you this. Why is this so 
important? Why can we not go back 
and forth and back and forth and have 
all these political partisan attacks? 
Well, we need a Deputy Attorney Gen-
eral now. We need a Deputy Attorney 
General right now. The Department of 
Justice has more than 100,000 employ-
ees and a budget exceeding $25 billion. 
Every single Federal law enforcement 
officer reports to the Deputy Attorney 
General, including the FBI, the DEA, 
the ATF, the Bureau of Prisons, and all 
93 U.S. Attorney’s Offices. The Attor-
ney General needs the other members 
of his Justice Department leadership 
team in place. 

Look what we are dealing with: the 
Madoff case and billions of dollars sto-
len. We are dealing with childcare 
cases. We are dealing with admin-
istering this $800 billion in money and 
making sure people aren’t ripped off. 
We are dealing with murders and street 
crimes across this country. Yet people 
are trying to stop the Justice Depart-
ment from operating? That can’t hap-
pen. 

I want to end by saying I was a pros-
ecutor for 8 years, and always my guid-

ing principle was that you put the law 
above politics. That is what I am ask-
ing my colleagues to do here. We need 
to get David Ogden in as a Deputy At-
torney General. Now is the time. 

Madam President, I yield the floor, 
and I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. DURBIN. Madam President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURBIN. Madam President, 
pending before the Senate is the nomi-
nation of David Ogden to be the Deputy 
Attorney General. I rise to speak in 
support of that nomination. 

The Justice Department and our Na-
tion are fortunate that President 
Obama has put forward this nomina-
tion. Mr. Ogden has the experience, the 
talent, and the judgment needed for 
this critical position. 

The Deputy Attorney General is the 
No. 2 person at the Justice Depart-
ment. He is the day-to-day manager of 
the entire agency. This includes super-
vising key national security and law 
enforcement offices such as the FBI 
and our counterterrorism operations. 
Mr. Ogden is a graduate of Harvard 
Law School, former law clerk to a Su-
preme Court Justice, which is one of 
the most prestigious jobs in the legal 
profession. He had three senior posi-
tions in the Janet Reno Justice De-
partment and served as her Chief of 
Staff, Associate Deputy Attorney Gen-
eral, and also served as Assistant At-
torney General in the Civil Division, a 
position for which he received unani-
mous confirmation by this Senate. Mr. 
Ogden also served as the Deputy Gen-
eral Counsel at the Defense Depart-
ment. 

Given this excellent background, it is 
not surprising that David Ogden gained 
the support of many prominent con-
servatives. At least 15 former officials 
of the Reagan and both Bush adminis-
trations have announced their support 
for his nomination. They include Larry 
Thompson, the first Deputy Attorney 
General of the most recent Bush ad-
ministration; Peter Keisler, former 
high-level Justice Department official; 
and Rachel Brand, another high-level 
Justice Department official in the 
Bush administration. Their words are 
similar. I will not read into the RECORD 
each of their statements, but they give 
the highest possible endorsement to 
David Ogden. 

Due to a scheduling conflict, I could 
not attend his hearing, but I asked him 
to come by my office so we could have 
time together and I could ask my ques-
tions face to face. We talked about a 
lot of subjects, including criminal jus-
tice reform, human rights, and the pro-
fessional responsibilities of the Depart-
ment of Justice lawyers. I was im-
pressed by Mr. Ogden’s intellect, his 
management experience, and his com-

mitment to restoring the Justice De-
partment’s independence and integrity. 

We talked about the Senate Judici-
ary Committee’s Subcommittee on 
Crime and Drugs, a subcommittee I 
will chair in the 111th Congress, and 
the issues we are going to face—includ-
ing the Mexican drug cartels, which 
will be the subject of a hearing in just 
a few days, racial disparities in the 
criminal justice system in America, 
and the urgent need for prison reform. 
That is an issue, I might add, that is 
near and dear to the heart of our col-
league, Senator JIM WEBB of Virginia. I 
am going to try to help him move for-
ward in an ambitious effort to create a 
Presidential commission to look into 
this. 

The Justice Department will play an 
important role in reclaiming America’s 
mantle as the world’s leading cham-
pion for human rights. Mr. Ogden and I 
discussed the Justice Department’s 
role in implementing President 
Obama’s Executive orders in relation 
to the closure of the Guantanamo Bay 
detention facilities and review of de-
tention and interrogation policies. We 
discussed the investigation by the Jus-
tice Department’s Office of Profes-
sional Responsibility, as to the attor-
neys in that Department who author-
ized the use of abusive interrogation 
techniques such as waterboarding. Sen-
ator SHELDON WHITEHOUSE of Rhode Is-
land and I requested this investigation. 
Mr. Ogden committed to us that he 
would provide Congress with the re-
sults of the investigation as soon as 
possible. This is the kind of trans-
parency and responsiveness to congres-
sional oversight we expect from the 
Justice Department and something 
that we have been waiting for. 

We also discussed the Justice Depart-
ment’s role in ensuring that war crimi-
nals do not find safe haven in the 
United States. I worked with Senator 
COBURN who is a Republican from Okla-
homa, on the other side of the aisle. We 
passed legislation allowing the Justice 
Department to prosecute the perpetra-
tors of genocide and other war crimes 
in the U.S. courts. I believe Mr. Ogden 
appreciates the importance of enforc-
ing these human rights laws. 

At the end of our meeting, I felt con-
fident David Ogden will be an excellent 
Deputy Attorney General. 

I want to make one final point. There 
is some controversy associated with his 
appointment that I would like to ad-
dress directly. I am aware there has 
been some criticism that David Ogden 
represented clients whom some con-
sider controversial. He has been criti-
cized in his representation of libraries 
and bookstores who sought first 
amendment free speech protections, 
and for his representation of a client in 
an abortion rights case. 

I would like to call to the attention 
of those critics a statement that was 
made by John Roberts, now Chief Jus-
tice of the U.S. Supreme Court, when 
he appeared before the Senate Judici-
ary Committee several years ago at his 
confirmation hearing. 
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He was asked about the positions he 

had advocated on behalf of his clients 
as an attorney. Here is what the Chief 
Justice told us: 

It’s a tradition of the American Bar Asso-
ciation that goes back before the founding of 
the country that lawyers are not identified 
with the positions of their clients. The most 
famous example probably was John Adams, 
who represented the British soldiers charged 
in the Boston Massacre. He did that for a 
reason, because he wanted to show that the 
Revolution in which he was involved was not 
about overturning the rule of law, it was 
about vindicating the rule of law. 

And he went on to say: 
That principle, that you don’t identify the 

lawyer with the particular views of the cli-
ent, or the views that the lawyer advances 
on behalf of a client, is critical to the fair 
administration of justice. 

You practiced law, Madam President. 
I have too. Many times you find your-
self in a position representing a client 
where you do not necessarily agree 
with their position before the court of 
law. But you are dutybound to bring 
that position before the court so the 
rule of law can be applied and a fair 
outcome would result. If we only al-
lowed popular causes and popular peo-
ple representation in this country, I 
am afraid justice would not be served. 

Chief Justice Roberts made that 
point when he was being asked about 
his representation of legal clients. I 
would say to many on the other side of 
the aisle who are questioning David 
Ogden’s reputation, they owe the same 
fairness to him that was given to Chief 
Justice Roberts in that hearing. 

I would remind the conservative crit-
ics of Mr. Ogden, look carefully at that 
testimony. What is good for the goose 
is good for the gander. 

After 8 years of a Justice Department 
that often put politics over principle, 
we now have a chance to confirm a 
nominee with strong bipartisan sup-
port who can help restore the Justice 
Department to its rightful role as 
guardian of our laws and the protector 
of our liberties. 

David Ogden has the independence, 
integrity, and experience for the job. I 
urge my colleagues to join me in vot-
ing for his nomination to be Deputy 
Attorney General. 

CLEAN COAL RESEARCH PROJECT 
Mr. DURBIN. Madam President, it 

was about 7 years ago when the Bush 
administration announced what they 
said was the most significant coal re-
search project in the history of the 
United States. The name of the project 
was FutureGen. The object was to do 
research at a facility to determine 
whether you could burn coal, generate 
electricity, and not pollute the envi-
ronment. It is an ambitious under-
taking. 

The way they wanted to achieve it 
was to be able to capture the CO2 and 
other emissions, virtually all of them 
coming out of a powerplant burning 
coal, and to sequester them; that is, to 
stick them underground, find places 
underground where they can be ab-
sorbed by certain geological founda-

tions, safely held there. Of course, it 
was an ambitious undertaking. It had 
never been done on a grand scale any-
where in the country. 

Well, the competition got underway 
and many States stepped forward to 
compete for this key research project 
on the future of coal. There were some 
five to seven different States involved 
in the competition. My State of Illinois 
was one of them. The competition went 
on for 5 years. 

Each step of the way, the panel of 
judges, the scientists and engineers 
would judge the site. Is this the right 
place to build it? Is it going to use the 
right coal? Can they actually pump it 
underground and trap it so that it will 
not ever be a hazard or danger at any 
time in the future? Important and seri-
ous questions. 

My State of Illinois spent millions of 
dollars to prove we had a good site. 
When it finally came down to a deci-
sion, there were two States left: Texas 
and Illinois. Well, I took a look around 
at our President and where he was 
from, and I thought, we do not have a 
chance. Yet the experts made the deci-
sion and came down in favor of Illinois. 
They picked the town of Mattoon, IL, 
which is in the central eastern part of 
our State, in Coles County, and said 
that is the best place to put this new 
coal research facility. 

We were elated. After 5 years of 
work, we won. After all of the competi-
tion, all of the different States, all of 
the experts, all the visits, everything 
that we put into it, we won the com-
petition. 

Within 2 weeks, the Secretary of the 
U.S. Department of Energy, Mr. 
Bodman, came to my office on the 
third floor of the Capitol and said: I 
have news for you. 

I said: What is that? 
He said: We are canceling the project. 
I said: You are cancelling it? We have 

been working on this for 5 years. 
He said: Sorry, it cost too much 

money. The original estimate was that 
this was going to cost $1 billion. When 
the President first announced it, we 
knew inflation would add to the con-
struction costs over some period of 
time. But here was Mr. Bodman saying 
it cost almost twice as much as we 
thought it would cost; therefore, we 
are killing the project. 

Well, I was not happy about it. In 
fact, I thought it was totally unfair, 
having strung us along for 5 years, 
made my State and many others spend 
millions of dollars in this competition, 
go through the final competition and 
win, and then be told, within 2 weeks: 
It is over; we are not going to go for-
ward with it. 

So I said to Mr. Bodman: Well, you 
are going to be here about a year more, 
and I am going to try to be here longer. 
At the end of that year, when you are 
gone, I am going to the next President, 
whoever that may be, and ask them to 
make this FutureGen research facility 
a reality. 

I told the people back home: Do not 
give up. Hold on to the land we have 

set aside. Continue to do the research 
work you can do. Bring together the 
members of the alliance—which are 
private businesses, utility companies, 
coal companies—not only from around 
the United States but around the world 
interested in this research and tell 
them: Don’t give up. 

So we hung on for a year, literally 
for a year, and a new President was 
elected. It happened to be a President I 
know a little bit about, who was my 
colleague in the Senate, Senator 
Obama. When we served together, he 
knew all about this project and had 
supported it. 

So now comes the new administra-
tion and a new chance. The Obama ad-
ministration has said to me and all of 
us interested in this project: There is 
one man who will make the decision: it 
is the Secretary of Energy, Dr. Chu. He 
is a noted scientist who will decide this 
on the merits. He is going to decide 
whether this is worth the money to be 
spent. So we made our appeal to him, 
we presented our case to him, and left 
it in his hands. We are still worried 
about this whole issue of cost. 

BART GORDON, a Congressman from 
the State of Tennessee and serves on 
the House Science Committee, he sent 
the Government Accountability Office 
to take a look at FutureGen to find out 
what happened to the cost, why did it 
go up so dramatically. 

Well, the report came out last night. 
Here is what the report found. The re-
port found the Department of Energy 
had miscalculated the cost of the 
plant, overstating its cost by $500 mil-
lion because they made a mathe-
matical error—$500 million. 

Taking that off the ultimate cost 
brings it down into the ordinary con-
struction inflation cost. And so many 
of us who argued their estimate of cost 
was exaggerated now understand why. 
They made a basic and fundamental 
error calculating the cost of this 
project. 

Here is what we face. Now, 53 percent 
of all the electricity in America is gen-
erated by coal. Burning coal can create 
pollution. Pollution can add to global 
warming and climate change, and we 
have to be serious about dealing with 
it. 

This plant is going to give us a 
chance to do that. When the GAO took 
a look at the Department of Energy 
documentation, they also discovered a 
memo which said: If we kill the 
FutureGen coal research plant, we will 
set coal research back 10 years with all 
of the time they put into it. All of the 
effort they put into it would have been 
wasted and could not be replicated. 

So that is what is at stake. The ulti-
mate decision will be made by Dr. Chu 
at the Department of Energy. I trust 
that he will find a way to help us move 
forward, but I want him to do it for the 
right scientific reasons. 

If we are successful, we will not only 
be able to demonstrate this technology 
for America but for the world. The rea-
son why foreign countries are joining 
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us in this research effort is what we 
discover will help them. China is build-
ing a new coal-fired plant almost every 
week and is going to be adding more 
pollution to the environment than we 
can ever hope to take care of in the 
United States alone. 

But if we can find a way, a tech-
nology, a scientific way, using the best 
engineering and capture that pollution 
before it goes into the air, it is a posi-
tive result not just for the United 
States but for the world. 

From a parochial point of view, we 
happen to be sitting on a fantastic en-
ergy reserve right here in America. 
There are coal reserves all across the 
Midwestern United States, and almost 
75 percent of my State of Illinois has 
coal underneath the soil. It is there to 
be had and used. But we want to use it 
responsibly. 

We want to make sure at the end of 
the day that we can use coal and say to 
our kids and grandkids: We provided 
the electricity you needed but not at 
the expense of the environment you 
need to survive. 

So this finding by the GAO has given 
us a new chance. We are looking for-
ward to working with the Department 
of Energy. For those back in Illinois 
who did not give up hope, we are still 
very much alive, and this latest disclo-
sure gives us a chance to bring the cost 
within affordable ranges. I hope the De-
partment of Energy will decide to 
move forward on this critical research 
project. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk called proceeded 
to call the roll. 

Mr. WEBB. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The remarks of Mr. WEBB pertaining 
to the introduction of S. 572 are printed 
in today’s RECORD under ‘‘Statements 
on Introduced Bills and Joint Resolu-
tions.’’) 

EARMARKS 
Mr. WEBB. Madam President, I rise 

to address the recent debate we have 
had on the Omnibus appropriations bill 
with respect to earmarks. The premise 
seems to be, for those who have criti-
cized the earmarks process, that this is 
pork. Sometimes it is; sometimes it is 
not. But I would start first with the 
Constitution. 

There is nothing in the Constitution 
that says the executive branch of Gov-
ernment should appropriate funds or 
decide which funds should be spent. 
That is a procedure that has evolved 
over the centuries because of the com-
plexities of Government, where the ex-
ecutive branch looks at its needs and 
comes to the Congress and asks for ap-
propriations. Earmarks take place 
when individual Members of Congress, 
exercising their authority to appro-
priate under the Constitution, decide 

and recommend that worthwhile pro-
grams in an ideal case should be in-
cluded in a budget process, programs 
that have not been considered or in-
cluded by the executive branch or 
through other processes. 

For instance, I was able, last year, 
along with Senator John Warner, now 
retired, to bring $5 million into a rural 
area of Tidewater, VA, so they could 
put broadband in. Broadband is some-
thing we know all Americans who want 
to compete for their future and con-
tribute equally need to have. It didn’t 
make it into anybody’s bill. Who is 
thinking about sparsely populated 
areas such as rural Virginia? Yet we 
were able to bring a lot of benefit to 
those who otherwise would not have re-
ceived it. 

What I would ask my colleagues, par-
ticularly those who have become so ad-
amant in their concern over the ear-
marks process, to consider is, let’s take 
a look at the budget that comes to the 
Congress. Is there pork in the budgets 
that come over, pork that comes 
through, in some cases, unnecessary in-
fluence or individual discretion? You 
bet there is. 

I say that as someone who spent 5 
years in the Pentagon, 4 years of which 
I was on the Defense Resources Board 
where on any given day we were imple-
menting a budget, arguing a budget in 
the Congress, and developing the next 
year’s budget. I offer an example of a 
situation that my staff has been fol-
lowing for the last 10 months and use it 
as an invitation to colleagues to join 
me in looking at where there can be 
abuses of discretion and where there 
can be a lot of money that can be 
saved. 

Ten months ago, on May 21, there 
was an article in the Wall Street Jour-
nal that talked about Blackwater 
Worldwide attempting to obtain local 
approval for a new training center in 
San Diego, CA. We all remember 
Blackwater. They are an independent 
contractor that has done more than a 
billion dollars of business since the 
Bush administration, the most recent 
Bush administration took office. I be-
came curious about this project, first, 
because I had seen reports of what a 
very high percentage of the Blackwater 
contracts had been awarded were either 
noncompete or minimal compete and 
the high volume number, more than a 
billion of them. And also the fact that 
having at one time been Secretary of 
the Navy, they were apparently want-
ing to build a training center so they 
could train Active-Duty sailors how to 
defend themselves onboard a ship. 

Having spent time in the Marine 
Corps, I immediately started thinking 
about what it would have been like to 
have a nonmilitary contractor teach-
ing me how to do patrolling when I was 
going through basic school in Quantico 
all those years ago. It didn’t fit. 

I started asking around. The first 
thing I found out was, this was a con-
tract from the Navy that was worth 
about $64 million. I wrote a letter to 

Secretary Gates. I said: Is this 
Blackwater program in any way au-
thorized or funded by U.S. tax dollars? 
The answer came back, yes, obviously. 
I asked: Is there specific legislative au-
thorization for it? Because I couldn’t 
find any, as a member of the Armed 
Services Committee. The answer was 
no. According to Secretary Gates, this 
activity falls under the broad author-
ization provided to the Secretary of 
Defense and the Secretaries of the 
military departments to procure goods 
and services using appropriated funds 
and prescribed procedures for those 
procurements. 

Then I asked him in this letter: Is 
there a specific appropriation, either in 
an appropriations bill or through an 
earmark? The answer is: No, there was 
no specific appropriation or earmark 
directing this effort. 

As we started to peel this back, here 
is what we found. An individual, an 
SCS, midlevel individual in the Depart-
ment of the Navy had the authority to 
approve this type of a program up to 
the value of $78 million, without even 
having a review by the Secretary of the 
Navy. This was not an authorized pro-
gram. It was not an appropriated pro-
gram. It was money that came out of a 
block of appropriated funds for oper-
ation and maintenance that then some-
body in the Navy said was essential to 
the needs of the service, the needs of 
the fleet, which is a generic term. 

I ask my colleagues who are so con-
cerned about some of the pork projects 
or earmarks process here, which has 
gained a great deal of visibility since I 
have been here over the past 2 years 
and transparency, to join me in taking 
a look at these sorts of contracts. 
When a midlevel person in the Pen-
tagon has the authority to approve a 
program that hasn’t been authorized 
and hasn’t been appropriated up to the 
value of $78 million and not even have 
the oversight of the Secretary of that 
service, that is where you see the po-
tential for true abuse of the process. 
That is where we need to start focusing 
our energies as a Congress. 

Mr. REID. Madam President, today 
we debate the nomination of David 
Ogden to be the Deputy Attorney Gen-
eral of the United States. 

Mr. Ogden is highly qualified for this 
important job. He is a graduate of Har-
vard Law School and clerked on the 
Supreme Court for Justice Harry 
Blackmun. During the Clinton Admin-
istration, he served as the Assistant 
Attorney General for the Civil Division 
and as chief of staff to the Attorney 
General. 

He also previously served as Deputy 
General Counsel at the Department of 
Defense, so he has a keen appreciation 
for the national security issues that he 
will face at DOJ. He has an excellent 
reputation among his fellow lawyers 
and is supported by a number of former 
Republican Justice Department offi-
cials. 

It is surprising to me that we need to 
spend more than a full day debating 
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this obviously qualified nominee. Mr. 
Ogden was favorably reported by the 
Judiciary Committee by a vote of 14–5, 
so it seems clear he will be confirmed. 
But apparently some far-right advo-
cates have made this nomination more 
controversial than it should be. 

As I understand it, those who oppose 
this nominee disagree with positions he 
took on behalf of some of his clients, 
including media organizations. In my 
view, that is a very unfair basis for op-
posing a nominee. As a former prac-
ticing lawyer, I feel strongly that a 
lawyer should not be held personally 
responsible for the views of his clients. 

President Obama deserves to have his 
advisors, especially members of his na-
tional security team, in place as quick-
ly as possible. I urge confirmation of 
this outstanding nominee. 

Mr. LEAHY. Madam President, even 
after abandoning their the ill-con-
ceived filibuster of President Obama’s 
nomination of David Ogden to be Dep-
uty Attorney General, we still hear Re-
publican Senators making scurrilous 
attacks against Mr. Ogden, launched 
by some on the extreme right. 

As I said on the Senate Floor earlier, 
David Ogden is a good lawyer and a 
good man. He is a husband and a fa-
ther. Yet, regrettably and unbeliev-
ably, we still hear chants that he is a 
pedophile and a pornographer. Those 
charges are false and they are wrong. 
Senators know better than that. 

Special interests on the far right 
have distorted Mr. Ogden’s record by 
focusing only on a narrow sliver of his 
diverse practice as a litigator spanning 
over three decades. Dating back to the 
1980s, Mr. Ogden’s practice has in-
cluded, for example, major antitrust 
litigation, counseling, representation 
and authorship of a book on the law of 
trade and professional associations, 
international litigation and dispute 
resolution, False Claims Act and Ex-
port Controls Act investigations, and a 
significant practice in administrative 
law. In other words, he has been a law-
yer, representing clients. For the last 8 
years, since leaving Government serv-
ice, Mr. Ogden has represented cor-
porate clients in a range of industries, 
including transportation clients like 
Amtrak and Lufthansa, insurance and 
financial institutions like Citibank and 
Fireman’s Fund, petrochemical compa-
nies like Shell and BP and pharma-
ceutical concerns like PhRMA and 
Merck. 

Here are the facts that underlie the 
overheated rhetoric: As a young lawyer 
in a small firm with a constitutional 
practice, along with other lawyers in 
that respected DC law firm, Mr. Ogden 
represented a range of media clients. 
He represented the American Library 
Association, the American Booksellers 
Association, and Playboy Enterprises. 

In the early 1990s, while at the re-
spected firm of Jenner & Block, Mr. 
Ogden represented a Los Angeles Coun-
ty firefighter. The firefighter was being 
prohibited from possessing or reading 
Playboy magazine at the firehouse, 

even when on down time between re-
sponding to fires. The Federal Court re-
viewing the matter held that the first 
amendment protected the firefighter’s 
right to possess and read the magazine. 
That representation does not make Mr. 
Ogden a pornographer, a pedophile or 
justify any of the other epithets that 
have been thrown his way. 

He also challenged a prosecution 
strategy that threatened simultaneous 
indictments in multiple jurisdictions 
with the goal of negotiating plea agree-
ments that put companies out of busi-
ness without ever having to prove that 
the materials they were distributing 
were obscene. That sounds like the 
kind of overreaching prosecution strat-
egy that Senator SPECTER and other 
Republican Senators would condemn, 
just as they have the excesses of the 
‘‘Thompson memo’’ pressuring inves-
tigative targets to waive their attor-
ney-client privilege. 

Those who have argued that Mr. 
Ogden has consistently taken positions 
against laws to protect children ignore 
Mr. Ogden’s record and his testimony. 
What these critics leave out of their 
caricature is the fact that Mr. Ogden 
also aggressively defended the con-
stitutionality of the Child Online Pro-
tection Act and the Child Pornography 
Prevention Act of 1996 while previously 
serving at the Justice Department. 
This work has led to support and praise 
from the National Center for Missing 
and Exploited Children. He has the sup-
port of the Boys and Girls Clubs of 
America. In private practice he wrote a 
brief for the American Psychological 
Association in Maryland v. Craig in 
which he argued for protection of child 
victims of sexual abuse. In his personal 
life, he has volunteered time serving 
the Chesapeake Institute, a clinic for 
sexually abused children. 

Nominees from both Republican and 
Democratic administrations and Sen-
ators from both sides of the aisle have 
cautioned against opposing nominees 
based on their legal representations on 
behalf of clients. When asked about 
this point in connection with his own 
nomination, Chief Justice Roberts tes-
tified, ‘‘it has not been my general 
view that I sit in judgment on clients 
when they come’’ and, ‘‘it was my view 
that lawyers don’t stand in the shoes of 
their clients, and that good lawyers 
can give advice and argue any side of a 
case.’’ Part of the double standard 
being applied is that the rule Repub-
lican Senators urge for Republican 
nominees—that their clients not be 
held against them—is turned on its 
head under a Democratic President. 

As recently as just over 1 year ago, 
every Senate Republican voted to con-
firm Michael Mukasey to be Attorney 
General of the United States. That 
showed no concern that one of his cli-
ents, and one of his most significant 
cases in private practice as identified 
in the bipartisan committee question-
naire he filed, was his representation of 
Carlin Communications, a company 
that specialized in what are sometimes 

called ‘‘dial-a-porn’’ services. It is 
more evidence of a double standard. 

Senators should reject the partisan 
tactics and double standards from the 
extreme right and support David 
Ogden’s nomination. The last Deputy 
Attorney nominee to be delayed by 
such a double standard was Eric Hold-
er, whose nomination to be Deputy At-
torney General in 1997 was delayed for 
three weeks by an anonymous Repub-
lican hold after being reported favor-
ably by the Judiciary Committee be-
fore being confirmed unanimously. 
Like now Attorney General Holder, Mr. 
Ogden is an immensely qualified nomi-
nee whose priorities will be the safety 
and security of the American people 
and reinvigorating the traditional 
work of the Justice Department in pro-
tecting the rights of Americans. 

Mr. CARDIN. Mr. President, I ask 
unanimous consent that on Thursday, 
March 12, the Senate resume consider-
ation of the Ogden nomination at 12 
noon and that it be considered under 
the parameters of the order of March 
10; that the vote on the confirmation of 
the nomination occur at 2 p.m.; fur-
ther, that upon confirmation of the 
Ogden nomination, the Senate remain 
in executive session and consider Cal-
endar No. 23, the nomination of Thom-
as John Perrelli to be Associate Attor-
ney General; that debate on the nomi-
nation be limited to 90 minutes equally 
divided and controlled between the 
leaders or their designees; that upon 
the use or yielding back of time, the 
Senate proceed to a vote on confirma-
tion of the nomination; that upon con-
firmation, the motion to reconsider be 
laid upon the table, no further motions 
be in order; that the President be im-
mediately notified of the Senate’s ac-
tion; and that the Senate then resume 
legislative session. 

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Without objection, it is 
so ordered. 

f 

MORNING BUSINESS 

Mr. CARDIN. Mr. President, I ask 
unanimous consent that the Senate 
proceed to a period for the transaction 
of morning business, with Senators 
permitted to speak for up to 10 minutes 
each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

OMNIBUS APPROPRIATIONS ACT 

Mrs. BOXER. Mr. President, during 
consideration of the Omnibus Appro-
priations Act, members of the minority 
party attempted to attach amendments 
in an effort to delay passage of this im-
portant bill. Because further delay in 
passing this bill could have resulted in 
the shutdown of the Federal Govern-
ment, I voted against all amendments 
to the bill. 

I believe that this omnibus bill is im-
portant for job growth and will help re-
vitalize our economy. That must be our 
concern at this critical time. 
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